TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BINH THUAN Déc 1ap - Tuw do - Hanh phic

Ban 4n s6: 30/2021/DS-PT
Ngay: 29-4-2021
V/v tranh chép hop dong thi cong
xay dung.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Thanh phan Hpi dong xét xir phic tham gom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Hong Thai

Céac Tham phdan: Ong Pang Vian Cuong

Ong Vii Bic Hing

- Thuw ky phién toa. Ba Ng6 Thi Xuan Vi la Thu ky Toa an nhan dan tinh
Binh Thuéan.

- Dgi di¢gn Vign kiém sdt nhan dan tinh Binh Thugn tham gia phién toa:
Ong Pham Xanh — Kiém sat vién.

Trong cac ngay 22 va 29 thang 4 nam 2021, tai tru s¢ Toa 4n nhéan dan
tinh Binh Thuén xét xtr phlc tham cong khai vy an thy ly so 135/2020/TLPT-DS
ngay 11 thang 12 ndm 2020, ve viéc: “Tranh chap hop dong thi cong xdy
dyng”, do Ban an dan sy so tham so 56/2020/DS-ST ngay 22 thang 9 ndm 2020
cua Toa an nhan dan thanh pho Phan Thit bi khang cao, theo Quyét dinh dua vu
an ra xét xur s0 33/2021/QD-PT ngay 30 thang 3 nam 2021, giita cac duong su:

- Nguyén don: Ba Nguyén Thi Bich N, sinh ndm 1995

Dia chi: S6 ... duong Hién Vuong, thanh phé PT, tinh BT.

Ngwoi bao vé quyén va loi ich hop phdp: Ong Ngb Van D — Luat su Cong ty
TNHH MTV, BH thudc Poan Luat su tinh BDN; Dia chi: So6 ... duong 30/4, phuong
TB, thanh pho BH, tinh BN.

- Bi don: Cong ty TNHH Thiét ké xay dung K

Dia chi: ... duong V6 Van Kiét, khu phé 1, phuong PH, thanh phé PT, tinh BT.

Ngueoi dai dien hop phap:

1. Ong D6 Minh T, sinh ndm 1978; Dia chi: S6 ... duong Nguyén Thi Minh
Khai, thanh pho PT, tinh BT; 1a nguoi dai dién theo ity quyén (Van ban iy quyén ngay
23/3/2021).

2. Ong Nguyén Qudc T, sinh nim 1989; Pia chi: Thon BL, xa HC, huyén
HTB, tinh BT.
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- Nguoi lam chimg: Ba Nguyén Thi S, sinh nim 1969; Dia chi: Khu phd B,
phuong TH, thanh pho PT, tinh BT.

- Nauoi gidm dinh: Ong Tran Dinh T — Giam dinh vién Trung tAm kiém dinh xay
dung tinh BT.

- Nguroi khang cdo: Nguyén don ba Nguyén Thi Bich N.

Nhitng nguoi tham gia td tung c6 mit nguyén don ba Nguyén Thi Bich N,
Luat su Ngo Van D, ngudi lam chimg ba Nguyén Thi S va giam dinh vién Tran
Dinh T; Nguoi dai dién hop phép cua bi don c6 don dé nghi xét xir ving mit dé
ngay 20/4/2021.

NOI DUNG VU AN:

Theo ban én so tham thi ndi dung vu an duoc tom tat nhw sau:
Nguyén don ba Nguyén Thi Bich N trinh bay:

Nguyén vao ngay 05/11/2018, 6ng Thai Hoang L 1a Giam dbc Cong ty
TNHH Thiét ké xay dung K c6 hop dong giao nhan thi cong sé 023/HDTCXD
dé xay dung cho ba mot cin nha tai dia chi s .. . dudng Hién Vuong, phudng
TH, thanh pho PT, tinh BT, theo glay phep xay dung s6 807 cia UBND thanh
phd Phan Thiét cap trén thira dat sb ..., to ban d6 s6 08 tai khu phé A, phuong
TH, thanh phd PT, tinh BT (theo Glay chting nhan quyén sir dung dat s6 CP
529284) Trong qua trinh thi cong, bén B c6 bdo hanh cho ba 12 thang tinh tu
ngay ban giao cdng trinh (sau 75 ngay theo hop dong), thé nhung ba dua vao su
dung cin nha chi dugc 5 thang thi xudng cap tram trong, cu thé: la phong bi dot
mua, vach tuong nhiéu noi ran nut, tuong 1én cau thang bi thAm nudc mua am
udt, trén cau thang 1an duéi cau thang déu bi ran nut, sdn thuong ciing bi Vet
ntt, phia sau nha noi dung dé phoi quan 4o cling bj thim mua va nut tudng, tran
nha vé sinh bi nirt mot dudng dai, phong nga twong bi nit va thaim nude mua ro
ri. Tom lai, cong trinh khong thé dua vao sir dung duoc. Hop dong cong trinh
ong Thai Hoang L dé nhén cua ba 920.000. 000d6ng (chua tinh ngoai hop dong),
thé nhung ba hién nay khong thé sir dung ngo6i nha ma ong L dd nhan xay dung
vi rat lo lang khong biét chung nao nha sép do, dong thoi hang dém khong ngu
dugc, ton that tinh than rat nhiéu khi & trong ngdi nha nay. Nay ba yéu cau Toa
an nhan dan thanh phd Phan Thiét budc Cong ty TNHH Thiét ké xay dung K
phai hoan tra cho ba sd tién 920.000.000dong theo hop dong s6 023/HDTCXD
(ba chua tinh s6 tién ngoai phat sinh), tra lai mat bang cho ba, dong thdi yéu cau
Cong ty TNHH Thiét ké xay dung K phai tra cho ba sb tién 50.000.000d6ng ton
thét tinh than.

Tai phién toa so tham, nguoi bio vé quyén va loi ich hop phdp cia
nguyén don trinh bay: Hop ddng thi cong xay dung khong thyc hién ding theo
hop dong thoa thuan vi nha hoan thanh 75 ngay ké tur ngay mo mong, nhung
phia bi don cho rang thi cong nha sau ngay co gidy phép xay dung ngiy
29/11/2018 nén chat lugng xay dung can nha khéng dam bao. Mit khac, Cong
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ty TNHH Thiét ké xay dung K khong c6 thién chi stra chita nha theo Cong vén
50 455 ngay 18/9/2020 cua Trung tam kiém dinh xay dung BT. Do d6, dé nghi
Tda an chép nhan yéu cau cua nguyén don, budc bi don phai bdi thudng cho
nguyén don sb tién xay dung cin nha l1a 920.000.000ddng va 50.000.000d0ng
tién ton that tinh than.

Nguwoi dai dién theo uy quyén cia Coéng ty TNHH Thiét ké xdy dung K -
ong Po Minh T trinh bay:

Ngay 05/11/2018, Cong ty TNHH Thiét ké xay dung K ky hop ddng voi
ba N de thi cong can nha s6 . . Hién Vuong, phuong TH, thanh pho PT, tinh BT
theo gidy phép xdy dung sO 807 cia UBND thanh phd Phan Thiét va ho so thiét
ké kém theo Gidy phép xay dung d3 cip. Thoi gian thi cong 70 ngay, bén ba N
cur nguot giam sat hang ngay khi thi cong. Hai bén ky bién ban nghiém thu ngay
20/01/2019. Trong qua trinh str dung, ba N ¢6 yéu cau Cong ty TNHH Thiet ké
xay dung K stra chira, cong ty ciing ¢ cho ngudi xudng nhung ba N khong hop
tac nén khong thuc hién dugc. Nay nguyén don yéu cau bi don tra s6 tién
920.000.000d6ng va nhitng khoan chi phi phat sinh nhung ba N chua tinh duoc,
50.000.000d6ng tién ton that tinh than thi bj don khong dong y. Vi:

- Xin gidy phép xay dung cling nhu ban v& thiét ké ba N tu lién hé don vi
khac. Cong ty thuc hién dung theo ban vé, ba N ¢ yéu cau thay doi mot so chi
tict thi cong ty lam theo.

- Hai bén da thanh 1y hop dong, trong hop dong da néu 16 theo Piéu 2 cia
bién ban nghiém thu dua vao st dung.

Nguyén don cho rang bi don khong hop tac stra chira nha 1a khong ¢ can
ctr. Cong ty xay dung theo hd so thiét ké cua nguyén don va tai phién toa, giam
dinh vién ciing da xac dinh 16 khong xac dinh dugc nguyén nhan chinh dan dén
vét nat san, tuong. Mat khac, hop dong thi cong xdy dung da dugc cac bén
thanh 1y nén quyén loi, nghia vu giita cdc bén khong con. Do d6, dé nghi Toa an
khong chip nhan yéu cau ctia nguyén don.

Tai phién toa so tham:

- Dai dién Trung tam kiém dinh xay dung tinh BT ong T ran Pinh T -
Giam dinh vién trinh bdy: khong c6 co s¢ xac dinh nguyén nhén chinh dan dén
cac vét nut doc tuong, vét nit ngang san lau, vét ran nén nha. Tuy nhién, theo
két qua tinh toan va kiém tra tai hién truong thi cac két cau chinh ciia khung nha
khong 6n dinh va cuong do bé tong cot tang lau khong dam bao 1a mot trong
nhing nguyén nhan gy ra vét nut.

- Nguwoi lam chirng ba Nguyén Thi S la me ba N trinh bay: Ba cho ba N
dat va tién dé xay dung cin nha tai s6 ... Hién Vuong, thanh phd PT, tinh BT.
Ba gi6i thiéu cho ba N va Cong ty TNHH Thiét ké xay dung K gip nhau ban bac
viéc xay dung vi nha xay cho ba N ¢ nén ba N ty quyét viéc xay nha theo ¥ ba N,
nén viéc xy dung cin nha nay nhu thé nao ba khong biét.
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Tai Ban dn ddn s so tham s6 56/2020/DS-ST ngay 22 thang 9 nam 2020
cua Toa dan nhdn ddn thanh pho Phan Thiét da quyét dinh:

Ap dung: Khoan 3 Diéu 26, Diéu 35, Piéu 39, diém g khoan 1 Diéu 40,
Diéu 91, Piéu 147, Piéu 157, Diéu 158 B0 luat td tung dan su; Piéu 385, biéu
401, Diéu 422 B luat dan sy nim 2015; Diéu 111, Diéu 112, Diéu 113, Diéu
123, Diéu 124, biéu 138, Diéu 139, Diéu 140, Piéu 144 va Diéu 147 Luit xay
dung nam 2014; Nghi quyét s6 326/2016/UBTVQHI14 ngay 30 thang 12 nim
2016 cua Uy ban Thuong vu Qudc hoi; Luat Thi hanh an dan su.

Tuyén xu: Khong c}}ép nhén yéu cau khoi kién cﬁa’bé Nguyén Thi Bich N
bugc Cong ty TNHH Thiét k€ xay dung K boi thuong so6 tién 920.000.000d6ng
va 50.000.000d0ng tién ton that tinh than.

Ngoai ra, ban an so tham con tuyén vé an phi, chi phi té tung khac, quyén
khang cdo, quyén va nghia vu thi hanh an cua cac duvong su theo quy dinh cua
phap luét.

Sau khi xét xtr so tham, ngay 25/9/2020, nguyén don ba Nguyen Thi Bich
N khang cao de nghi Toa &n cap phuc tham sira ban an so tham, chap nhan don
thay d6i yéu cau khoi kién.

Tai phién toa phtic thim:

- Nguyén don ba Nguyén Thi Bich N va nguoi bao vé quyén va loi ich hop
phap thay doi ndi dung khang céo, dé nghi Toa an cap phuc tham huy ban an so
tham.

- Tai don xin xét x{r ving mat ngay 20/4/2021, nguoi dai dién theo uy
quyén cua nguyén don dé nghi Hoi dong xét xur cap phuc tham y an so tham.

- Kiém sat vién phat biéu quan diém vé viéc giai quyét vu an:
1. Vé tb tung: Toa an cép phtc tham d3 thuc hién ding trinh ty, tha tuc
theo quy dinh cua phép luat trong qua trinh giai quyét vu an.

2. Vé noi dung: Xét thay Toa an cp so tham thu thap chimg cir chua day
du ma tai phién toa phuc tham khong thé thuc hién bd sung duogc, nén dé nghi
Hoi ddng xét xtr can ctr khoan 3 Piéu 308, Piéu 310 B luét to tung dan su, hay
ban an so tham va chuyén ho so vu 4n cho Toa an cap so thim giai quyét lai vu
an theo thi tuc so tham.

NHAN PINH CUA TOA AN:

Can cir vao cac tai liéu, chung cir c6 trong hé so vu dn da dwoc tham tra
tai phién toa phic tham; trén co s¢ xem xét ddy du, toan dién cdc tai liéu, chitng
cit, ¥ kién trinh bay tai phién toa cua cdc diong sw va y kién ciia Kiém sat vién
tham gia phién toa phiic tham, Hoi dong xét xir nhdn thdy:

[1] Tai don khoi kién dé ngay 20/9/2019, don khoi kién bo sung dé ngay
06/12/2019 va Ban tu khai ngay 22/10/2019, nguyén don ba Nguyén Thi Bich N



5

déu xac dinh giita nguyén don va bi don ky hop dong thi cong x@y dung nha theo
ban thiét ké duoc UBND thanh phd Phan Thiét cip gidy phép xay dung sb
807/GPXD ngay 17/9/2019 mang tén ba Nguyén Thi Bich N. Tuy nhién, kém
theo don khéi kién, nguyén don lai ndp ban vé& thiét ké thi cong khac dé 1am can
cu cho viéc khoi kién.

[2] Déi voi bi don, tai ban tu khai ngay 10/11/2019, 6ng Thai Hoang L 1a
ngudi dai dién theo phap lut cua bj don khai Cong ty TNHH Thiét ké xay dung
K nhan thi cong nha theo yéu cau cta ba Nguyén Thi S trén thira dat s6 131, to
ban do sb 8 & khu phd A, phuong TH, thanh phd PT; Nhung tai budi hoa giai
ngay 12/8/2020, nguoi dai dién theo uy quyén cua bi don lai xac dinh giita
nguyén don va bi don ky hop dong thi cong xdy dung nha theo ban thiét ké duoc
UBND thanh phé Phan Thiét cdp gidy phép xdy dung sb 807/GPXD ngay
17/9/2019 mang tén ba Nguyén Thi Bich N.

[3] Tai phién toa phuc tham, ba Nguyén Thi Bich N lai khai gitta nguyén
don va bi don ky hop dong thi cong xay dung nha theo ban thiét ké duoc UBND
thanh ph Phan Thiét cap gidy phép xay dung sé 1048/GPXD ngay 29/11/2018
mang tén ba Nguyén Thi S.

[4] Xét thdy, Hop dbng giao nhan thi cong s6 023/HDTCXD (khéng ghi
ngay thang nam), dugc ky két giita hai bén khong xac dinh 0 thi cong theo ban
thiét ké ndo, 10i khai ctia hai bén lai khong théng nhat vé viée ky hop dong thi
cong theo ban thiét ké nao. Trong khi do, Toa an cap so tham tién hanh xem Xet
tham dinh tai cho theo ban thiét ké duoc UBND thanh phé Phan Thiét cap gidy
phép xay dung sO 807/GPXD ngay 17/9/2019 mang tén ba Nguyén Thi Bich N;
Ra Quyet dinh trung cau giam dinh lai theo ban thiét ké dugc UBND thanh phd
Phan Thiét cap gidy phép xay dung sé 1048/GPXD ngay 29/11/2018 mang tén
ba Nguyén Thi S.

[5] Mit khac, néu xac dinh dugc hai bén ky ket hop dong xay dung nha
theo ban thiét ké duoc UBND thanh phd Phan Thiét cip gidy phép xay dung sd
1048/GPXD ngay 29/11/2018 mang tén ba Nguyén Thi S, thi cin cir vao Bao
cdo Két luan giam dinh s6 32/BC-TTKD ngay 17/6/2020, bén thi cong (tirc. Cong
ty TNHH Thiét ké xay dung K) cting ¢6 phan 151, nhung Toa an cip so tham lai
khong chap nhan toan bd yeu cau khoi kién cua nguyén don voi ly do hién trang
cian nha hién nay van c6 thé stra chita, khic phuc dugc nhitng hu hong nhung
nguyén don khong dong ¥ sira chita va ciing khong dua ra duoc nhimng ching ctr
chirng minh thiét hai thuc té, 1a khong dam bao quyén lgi cia nguyén don. Vi tai
phién toa so tham, phia bi don ciing khong ddng ¥ stra chita, khic phuc thiét hai,
nén nguyén don khong thay d6i yéu cau khai kién budc bi don khic phuc, sira
chira nha theo thoa thuén trong hop dong da ky la phu hop. Pang ly ra trong
truong hop nay, Toa an cp so thim can tam ngimg phién toa dé trung cau giam
dinh x4c dinh thiét hai khi khic phuc, stra chita 1a bao nhiéu, dé tir d6 xem xét
mirc d6 11 ctia hai bén dé c6 phan quyét cho phu hop.
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[6] Tir nhan dinh trén, xét thdy Toa an cap so tham da thu thap chimg ctr
va chung minh chua dugc thuc hi¢n dﬁy dt ma tai phién tda phuc tham khong
thé bd sung dugc, nén can hity ban 4n so thim va chuyén hé so vu an cho Toa an
cap so tham giai quyét lai vu an theo thu tuc so thim theo quy dinh tai khoan 3
Diéu 308, Piéu 310 Bo luat td tung dan sy, nhu ¥ kién ctia Kiém sat vién va
khang céo cua nguyén don la phu hop.

[7] Khi giai quyet lai vu an, cap so thdm can luu ¥ 1am 13 viée giai quyet
vu 4n c6 anh huong dén quyén va loi ich hop phap cta ba Nguyen Thi S va dng
M (anh trai cua ba N) hay khong, de dua ho vao tham gia t tung theo quy dinh

tai khoan 4 Diéu 68 cua B luat td tung dan su. Vi theo ba S khai tai phién toa

phuc tham, ba 1a nguoi tryc tiép dimg ra giao dich véi ong Thai Hoang L vé viée
xay dung nha; Diéu ndy ciing phu hop voi 16 trinh bay cua éng Thai Hoang L
tai Ban ty khai ngay 10/11/2019.

[8] V& an phi va chi phi t6 tung khac: Do ban an so thdm bj huy nén nguoi
khang cdo khong phai chiu an phi dan su phuc tham; nghia vu chju an phi va chi
phi t6 tung khac dugc xac dinh lai khi giai quyét lai vu an theo thu tuc so tham
theo quy dinh tai khoan 3 Diéu 148 Bo luat to tung dan su; khoan 3 Diéu 29
Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 ciia Uy ban thuong vu
Quoc hoi.

Vi cac lé tren,

QUYET PINH:

Can cir vao: khoan 3 Piéu 148, khoan 3 Diéu 308, Picu 310 Bo luat t6
tung dan su; khoan 3 Piéu 29 Nghi quyét sb 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thudng vu Qudc hoi;

1. Hay Ban 4n dan su so thAm sé 56/2020/DSST ngay 22 thang 9 nam
2020 cua Toa an nhan dan thanh pho Phan Thlet va chuyén ho so vu an cho Toa
&4n nhan dan thanh phd Phan Thiét giai quyét lai vu an theo thu tuc so tham.

2. V& an phi va chi phi t tung khéc:

- Nguoi khang cao nguyén don ba Nguyén~ Thi Bich N khong phai chiu én
phi dan sy phtic thAm. Hoan tra lai cho ba Nguyen Thi Bich N 300.000dong (Ba
tram nghin dong) tam ung an phi da ndp theo bién lai thu so6 0007895 ngay
25/9/2020 cta Chi cuc Thi hanh an dan sy thanh pho Phan Thiét.

- Nghia vu chiu an phi va chi phi t6 tung khac dugc xac dinh lai khi vu an
duoc giai quyét lai theo thu tuc so tham.

3. Ban 4n phuc thim c6 hiéu lyc phéap luat ké tir ngay tuyén an.



Noi nhin: - TM. HQI PONG XET XU

- VKSND tinh B.Thuan; | THAM PHAN — CHU TQA PHIEN TOA
- TAND thanh phé P.Thiét;

- VKSND thanh ph P.Thiét;

- Chi cuc THADS thanh phé P.Thiét;
- Cac dup‘ng su;
- Luu: ho so, TDS;

Nguyén Hong Thai



