TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Doc 14p — Tu do — Hanh phuc

S4: 102/2020/HNGD-PT
Ngay: 29, 30/06/2020

VIV: Tranh chdp hén nhan va gia dinh

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI
Vé6i thanh phan hdi dong xét xir:

Tham phén- Chi toa phién toa: Ba Bui Thi Thu Hong;

Céc Tham phan : Ba Nguyén Thi Thanh Huyén;
Ong Ng6 Tién Phong.

Thu ky ghi bién ban phién toa : Ba Pinh Thity Huong- Thu ky Toa an nhan
dan Thanh phé Ha Noi.

Pai dién Vién kiém sat nhan dan Thanh phd Ha No6i: Ong Nguyén Manh
Thang -Kiém sat vién.

Ngay 29, 30 thang 6 ndm 2020 Toa 4n nhan dan thanh pho Ha Noi xét xir
phuc thdm, cong khai vu 4n Hon nhan va gia dinh thu 1y s6 47/2020/TLPT- HN&GD
ngay O05thang 02 ndm 2020.Do ban 4n hOn nhan va gia dinh so tham so
75/2019/HN&GD-ST ngay 18/11/2019 ctia Toa an nhan dan huyén A, thanh pho Ha
Noi bi khang céo.

Theo quyét dinh dua vu 4n ra xét xir phuc thdm s6:36/2020/QDPT- HN&GD
ngay 26/02/2020; Quyet dinh hoan phién toa so 41/2020/QD-HPT ngay
20/4/2020;Quy€t dinh hoan phién toa s6 55/QD-HPT/2020 ngay 26/5/2020 va
Thong bao tiép tuc tién hanh phién toa so 92/TB-TA ngay 19/6/2020 giita cac
duong su: N

Nguyén don: Ba Nguyén Thi T. Sinh nam 1975. C6 mat tai phién toa.

Noi cu tra: Thon L, X3 T, huyén A, thanh phd Ha Noi.

Ngudi dai dién theo uy quyén cta ba Nguyén Thi T: Ong Cao Vian Pao , sinh
nam 1986; Noi cu trii: T6 15, thi trin Pong Anh, huyén A, thanh phd Ha Noi. (theo
Gidy ty quyén s6 chimg thyc 122, quyén s6 02-SCT/CK, CP ngay 25/12/2018 tai Vin
phong cong chimg Ha Anh).

( Co mat tai phién toa ).

Bi don: Ong Nguyén Thanh H. Sinh nim 1966,

Noi cu trii: Thén L, x4 T, huyén A, thanh phd Ha Noi.

(Co mat tai phién toa.)



Nguwoi c6 quyén loi, nghia vy lién quan:

1.Cu Nguyén Thanh T, sinh ndm 1936.( Cé mqt )

2.Cu D4 Thi S, sinh nam 1940. (Vang mt )

3.Chi Nguyén Thu H, sinh ndm 1995.

4.Anh Nguyén Minh D, sinh nim 1999.

Ngudi dai dién theo ty quyén ctia chi Hoai, anh Dtrc 1a ba Nguyén Thi T.

(Co mat).

5. Ong Nguyén Quéc H, sinh nam 1961.

Cung c6 noi cu tra: Thon L, X T, huyén A, thanh phd Ha Noi.

6.0ng Nguyén Vian N, sinh ndm 1963.
Noi cu tri: S6 32/4 dudng 12 khu phd 8, phuong Truong Tho, quan Thi Pic, Thanh
ph6 Ho6 Chi Minh.

7.Ba Nguyén Thi H, sinh nim 1968.
Noi cu tra: 19/44, t6 3 khu phé 2, phuong Long Binh, thanh phé Bién Hoa, tinh Pong
Nai.

8.Ba Nguyén Thi T, sinh nim 1970.
Noi cu tra: Thon Ha Huong, xa Lién Ha, huyén A, Thanh phd Ha Noi.

Nguoi dai dién theo ty quyén ctia cu Sinh, ong Hung, 6ng Ngoc, ba Huong 1a:
Ba Nguyén Thi T, sinh nam 1970; Noi cu tri: Thon Ha Huong, Xa Lién Ha, huyén A,
thanh phd Ha Noi. (Ving mdt tai phién toa, ¢6 mdt khi tuyén an ).

w NOI DUNG VU AN

Theo an so thdm ndi dung vu an nhu sau:

Ba Nguyén Thi T va 6ng Nguyén Thanh Hkét hon v6i nhau nim 1994. Sau khi
két hon, 6ng ba vé chung séng ¢ cung bé me 6ng H tai thon L, xa T.Ong Hvaba T
an chung v4i bé me chong dugc khoang 1 thang thi 4n riéng nhung van ¢ chung nha
v6i bd me tai thira dat trén. Cach day khoang 10 nidm thi b me dng H, xdy nha &
riéng trén mot phan dat cua gia dinh, cho vo chong 6ng H ¢ gian nha ngoanh hudéng
dong nam nhu Toa 4n d xem xét. Phan dat vo chong 6ng H sinh séng cuing nhau 1a
thira dat s6 15A, to ban dd s6 04, dién tich 284m’ tai thon L, xa T, Péng Anh, Ha Nbi.
Do trong cudc song hon nhan xay ra mau thuan trdm trong nén vo chong ong ba da
thuan tinh ly hén. Toa an nhan dan huyén A di ban hanh Quyét dinh céng nhan
thuan tinh ly hén va sy thoa thuan cua cac duong su sd 431/2018/QDST-HNGD
ngay 14/11/2018. Thoi diém giai quyét ly hon 6ng H ba T thoa thuan khong yéu cau



giai quyét vé tai san chung. Sau khi ly hén, ba T yéu cau Toa an giai quyét chia tai
san chung cua ba va 6ng H.

Theo ba T trinh bay: Cach day khoang 10 nim, bd me 6ng H ban dat va xay
nha & riéng trén mot phan dat cia gia dinh, dé lai cho ba va 6ng H ¢ gian nha cip
bdn ngoanh hudéng déng nam nhu Toa 4n di xem xét. Phan dat ba va 6ng H sinh
song cung nhau lac con 13 vo chong 1a thira dat sb 15A, to ban d6 s 04, dién tich
284m? tai L, Duc Ta, Pong Anh, Ha Noi. Phan dat nay gia dinh 6ng H da cho 6ng ba, cu
thé: Vao mot budi gia dinh c6 gid, bd dng H bao cac cu cho vo chong 6ng ba 284 m” dat,
phan c6 nha cip bén, phan dat phia trude con lai ca cac cu va phan dat phia sau nha cip
bén cho em géi 6ng H 1a ba Huong. Viéc nay cu Tam chi néi miéng khong cé gidy to ghi
lai nhung sau d6 gia dinh c6 goi ngudi vé do dac va cu TAm dé lam gidy tach cho 6ng ba
284 m” dat cua thira dét s6 15, to ban do sb 04 tai L, Duc Tu, Pong Anh, Ha Noi nay la
thira s6 15 A, to ban d6 so6 04 tai L, Duc Tt, Pong Anh va di duoc cap Gidy chimg nhan
quyén str dung dat cho ho gia dinh 6ng Nguyén Thanh Hnam 2006. Gidy chimg nhén
quyén str dung dét nay do 6ng H dang quan 1y. Khi cap Gidy chimg nhan quyén st dung
dat, ho gia dinh 6ng Nguyén Thanh Hgdm c6 6ng H, ba va hai con ctia ong ba 13 Hoai va
Pirc, ngoai ra khong con ai khac c6 tén trong S6 ho khau cta gia dinh ba tai thoi diém do.
Khi bd me dng H cho gia dinh ba dt thi trén phan dat 6 c6 02 ngdi nha cap 4 mai ngoi .
Céc gian nha nay 1a do bd me 6ng H xay dung tuy nhién qua trinh st dung ba da lam lai
clra, tran nha, trat lai va dao mai, ngoai ra ba va 6ng H co xdy thém mot sd cong trinh
trén phan dat d6 nhu Toa 4n d3 xem xét, thAm dinh.

Ba va 6ng H con c6 dat nong nghiép chung véi nhau tuy nhién dat nay co han muc
nén ong ba s& tir thoa thuan, khéng yéu cau Toa an giai quyét. Ngoai ra, ba khong yéu
cau Toa an xem xét giai quyét thém gi khac.

Do ba khong c6 chd ¢ 6n dinh nén ba yéu cau Toa an giai quyét chia doi thira dat
trén dé cho ba va hai con c6 noi sinh song 6n dinh va chia d6i cac tai san chung cta vo
chong. Néu trén phan dat ba duogc chia c6 tai san ciia bd me 6ng H xay dung ma cac cu
yéu cau thanh toan gia tri cac tai san nay thi ba khong chap nhan vi cac cu dé cho ong ba
tir khi cho dat.

Phan san & khu chudng chin nudi do ba va 6ng H xay, cao nhu hién nay 14 do 6ng
ba d6 dat san lap con san cii tir luc bé me 6ng H & chi thap bang san trudc nha ngoanh
hudng dong nam. Ba khong nhét tri yéu cau dén bu cho bd me anh Ha tién cong trinh
phu vi cac cu da cho 6ng ba va khi thdo d& cac cu mang cac vat lidu vé dung, khong co y
kién ngan can gi.



Déi voi yéu cau huy Gidy chimg nhan quyén st dung déat dimg tén 6ng Nguyén
Thanh H tai thira dat s6 15 A, tO ban d6 s6 04 thon L, Duc Ta, Pong Anh, Ha Noi: Ba
khong dong ¥ vi luc cho éng ba gia dinh da thong nhét va con ban mot phan dét theo sy
chia tach cua cu Tam, sau d6 cac cu xay nha va don di dé lai nha dét cho ong ba quan ly
khong ai c6 y kién gi cho dén nay 6ng ba ly hon va ba yéu cau chia tai san chung thi méi
yéu cau. Ngoai ra, ba khong c6 ¥ kién, yéu cau gi khéc.

Theo dng Nguyén Thanh Htrinh bay: Ong nhét tri viéc ba T trinh bay vé qua
trinh ong ba chung séng va nguén gdc viéc hinh thanh 1én céc tai san ma hién nay ba
T dang yéu ciu chia. Tuy nhién khi nha ong c6 gid vao khoang nim 2003, bd 6ng
chi néi 1a cho éng & tai vi tri dat d6 nhung khong néi rd cho bao nhiéu m? va ranh
gidi ra sao. Nam 2006 khi c6 dot cip gidy ching nhan quyén st dung dat, bd 6ng co
1am don chia tach cho 6ng mot phan dat cia bé me 6ng c6 tir trude. Sau do, dng da
lam cac thu tuc, ké khai xin cip Gidy chung nhan d6i véi phan dién tich 284 m? dét
tai vi tri nhu Toa 4n da xem xét, thAm dinh. Gidy chtng nhin quyén sir dung dat cap
cho 6ng 1a cép cho ho gia dinh ong Nguyén Thanh Ha. Thoi diém d6, ho gia dinh
ong co6 6ng, ba T va hai con cua 6ng ba la Hoai va Purc, ngoai ra khong con ai khac.
B6 me ong da tach riéng ho khau. Gidy chimg nhan quyén st dung dat nay hién nay
bd ong dang quan 1y va khong thé chap, cam cd cho bat ky ai.

V& céc tai san trén dat: Viéc ton tao, sira chita va xay dung céc cong trinh trén
dat nhu Toa 4n di tham dinh 14 do 6ng va ba T cung nhau 1am, khong phai mot minh
ba T lam nhu ba trinh bay. Ba T trinh bay sau khi ly hon, 6ng gay kho khan cho ba T
trong viéc sinh hoat nhung thuc té khong hé co.

Pbi voi yéu cau chia tai san chung ctia ba T, 6ng c6 quan diém: Ong khong
ddng ¥ chia bat ky tai san gi. Khi bé me 6ng cho dét chi cho mot minh 6ng va lam
thi tuc cap gidy chting nhan quyén sir dung dat dung tén ong. Trudc ddy, ong di co
¥ kién dé lai cho ba T 100m? nhung ba T khong ddng v nén dén nay 6ng khong dong
y chia cho ba T nira. Pbi v6i cac tai san vo chong xay dung duogc thi dé nghi Toa an
chia d6i mdi ngudi mot nira nhung ba T phai d& tai san di, 6ng khong thanh toan gia
trj tai san d6 cho ba. DPbi véi cac tai san 1a khu chudng trai bd me ong di xay dung
tai vi tri hién nay 6ng ba da do di va xay dung khu chué)ng trai moi1, ong xac dinh:
Ong ba ty thao d& cong trinh phu ma khong hoi bé me 6ng nén mac du khi d& bo me
ong khong c6 ¥ kién, ngin can gi nhung van phai dén bu cho bd me ong. Ong xac
dinh tri gi4 tai san d4 thao d& di 1a 60 triéu dong va khong yéu cau toa an phai dinh
gi4 bo sung tai san ndy vi tai san nay hién khong con. Ong va ba T cung théo d& thi
cung phai co trach nhiém boi thudng mdi nguoi 1/2 = 30 tridu.
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Dbi voi yéu cau hiy Gidy ching nhan quyén si dung dat dimg tén 6ng tai thira
dat s6 15 A, to ban d6 s6 04 thén L, Dyc Ta, Pong Anh, Ha Noi cia me va cac chi em
6ng, ong hoan toan nhat tri va khong c6 ¥ kién gi khac. Ngoai ra, 6ng khong c6 ¥ kién,
yéu cau gi khac.

Nguoi c6 quyén loi nghia vu lién quan 1a cu TAm trinh bay: Cu nhét tri v6i cac
v kién ma 6ng H con cu da trinh bay voi Toa an. Cu nhat tri véi yéu cau huy Gidy
chimg nhan quyén st dung dét dimg tén ong Nguyén Thanh Hddi voi thira dat s6 15 A,
t& ban d6 sb 04 tai L, Duc Tu, Pong Anh, Ha Noi cua vo va cac con cy va dé nghi Toa
an khong chia dét trén cho ba T. Cac tai san c6 trén dat ndy ma vo chong cu di xay
dung, cu dé cho 6ng H dé 6ng toan quyén sé hitu nén khong yéu cau Toa an giai
quyét. D& nghi Toa 4an khong chia dat va cac tai san cua cac cu trén dat cho ba T con
ong ba xay dung duoc tai san gi trén dét thi tu chia nhau. Pdi vai cong trinh phuy, vo
chong cu di xdy trén dat d6 ma vo chong 6ng H thao d& dé xay cong trinh phu khéc
nhu Ong H trinh bay, cu nhat tri vai yéu cau cua ong H. Mac du, luc cac con do cong
trinh nay cu biét nhung khong ngan can, tuy nhién cu van dé nghi 6ng H, ba T phai
bdi thudng cho cu 60 triéu, cu thé mdi ngudi 1/2 va cy khong yéu cau Toa an phai
dinh gia bd sung cac tai san nay vi tai san di bi thao d& hét hién khong con trén dat.
Ngoai ra, cu khong co y kién, yéu cau gi khac.

Nguoi cd quyén loi nghia vu lién quan 1a ba Nguyén Thi T va ciing 1a nguoi
dai dién theo uy quyén cua cu Sinh, 6ng Hung, ong Ngoc, ba Hudng trinh bay nhu
sau: Ba va nhimg ngudi ba dai dién theo uy quyén van gilt nguyén cac ¥ kién, yéu
cau doc 1ap xin huy Gidy chtimg nhan quyén st dung dat di cip cho ong Nguyén
Thanh Hddi véi thira dat s6 15A, to ban do sb 04, dién tich 284m” tai L, Duc Tu, Pong
Anh, Ha Noi. Ddi v6i viée ba va céc anh chi em ba trinh bay ve viéc ¢ cong surc ton tao,
dong gop vao khdi tai san ctia bd me thi ba va cac anh chi em ba khong yéu cau Toa an
giai quyét phan chia vé cong stc d6 trong vu kién nay ma dé gia dinh tu giai quyét voi
nhau.

Dbi véi yéu cau dén bu cong trinh phu di thao d& do 6ng H trinh bay, véi tu
cach nguoi dai dién theo ty quyén cia cu Sinh, ba nhét tri v6i ¥ kién, yéu cau cua cu
Tam. Ngoai ra ba khong c6 ¥ kién, yéu cau gi khac.

Tai phién toa so tham: Ba T van giit nguyén céc ¥ kién, yéu cau cia minh da
trinh bay tai Toa 4n. Ba xac dinh dién tich dat 1a tai san chung ctia ba va 6ng H theo
Gidy chimg nhan quyén st dung dat 1a 284 m® nhung theo két qua Toa an thdm dinh
tai chd thi thira dat nay c6 di¢n tich 267,9 m? it hon so véi Giéy chimg nhan da duogc
cap. Tuy nhién ké tir khi duoc chia tach va cip gidy chimg nhan gia dinh ba van st
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dung 6n dinh, khong c6 tranh chip vé6i cac ho lién ké vé mde gidi nén ba dé nghi
Toa 4n giai quyét theo dién tich thuc té do dac.

Ong H van giit nguyén cac ¥ kién, yéu cau di trinh bay tai Toa an va nhat tri
dé nghi Toa 4n giai quyét tranh chép lién quan dén quyén st dung dat tai thira s6
15A, to ban dd s6 04 thon L, x& T, huyén A, Ha Noi theo dién tich thuc té ma Toa
an da tham dinh vi sau khi duoc cip gidy ching nhéan gia dinh 6ng sir dung 6n dinh,
khong c6 tranh chép voi cac ho lién ké. Ong H xac dinh dién tich dat nay bb éng cho
6ng dung tén dé vay von Ngan hang. Sau khi dugc cap Gidy ching nhan ong da
mAy lan 1am hd so vay vén nhung do ba T lac d6 van con 1a vo 6ng khong chiu ky
va ho so nén ong khong vay vén dugc. Nhiéu 1an nhu vay thi ké tir cach day khoang
chuc nam 6ng d4 tra lai gidy chimg nhan nay cho cu Tam 1a bd ong va do thiéu hiéu
biét cir nghi dua lai gidy ching nhan cho bd 1a dugc nén khong 1am tha tuc chuyén
lai tén cho b6 theo quy dinh cta phap luat. Do vay 6ng chap nhan dé nghi hay gidy
chtng nhan quyén sir dung dat da cap tén ong.

Cu Tam nhét tri v6i dé nghi Toa an hay gidy chimg nhan quyén st dung dat
dtng tén ho gia dinh 6ng Nguyén Thanh Hctia vo va cic con cu. Cu xac dinh: Do
6ng H con cu can vay von Ngan hang lam an nén cu cho ong dung tén trén gidy
ching nhan dé di vay vén chir chua phan chia dat cho 6ng H. Sau khi c6 tén trén
gidy chimg nhan va khong vay von thi 6ng H da dua lai gidy ching nhan quyén sir
dung dét cho cu quan 1y va hién nay cu vin dang quan ly. Déi véi cac cong trinh
chudng trai ma vg chong cu xay dung trén dat thi 6ng H, ba T da d& vao dung thoi
diém cac cu di mién Nam khi vé biét chuyén cu c6 ving vang nhung gia dinh
khuyén giai nén cu khong c6 y kién gi nira. Do 6ng H, ba T thao d& cong trinh nay
khong hoi y kién cac cu nén 6ng ba phai boi thudng gia tri cong trinh nay cho cac cu
nhu anh Ha da trinh bay tai Toa an. P6i voi cac cong trinh do cac cu xdy dung trén
dat 1a cua cac cy, cac cu chua cho 6ng H, ba T nén dng ba khong thé chia nhau cac
cong trinh nay.

Ba Trang trinh bay: V& ngudn gbc dat ba nghe bd ndi lai 13 dia phuong cip
cho gia dinh ba con cu thé cap nhu thé nao, c6 gidy to gi khong ba khong duoc biét.
Ba 16n 1én d3 thdy minh va bd me sinh song tai dit nay. Nam 1993, ba ldy chong va
chuyén vé nha chéng ¢ cho dén nay. Qué trinh qua lai thim hoi b me thi cach day
khoang 5,6 nam ba duoc biét dng H dugc cdp gidy chimg nhan quyén sir dung dat
v6i phan dat hién nay 6ng ba dang cé tranh chap, ba khong dong ¥ nhung do thoi
diém do gia dinh ba ban nhiéu viéc, cac anh em ba thi nguoi & xa, nguoi van hoa
thap, me ba thi 5m yéu nén khong c6 thoi gian dé di tranh chap. Nay ba xac dinh dét
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nay ctia gia dinh ba ma chi minh b ba ky chia tach cho 6ng H 13 khéng dung nén ba
yéu cau huy gidy ching nhan nay.

Ban 4n so tham s6 75/2019/HNGD-ST ngay 18/11/2019 ctia Toa &4n nhan dan
huyén A, Ha Noi da quyét dinh: Chap nhan mot phan don khéi kién chia tai san sau
khi ly hon ctia ba Nguyén Thi T véi 6ng Nguyén Thanh Ha.

Xéc dinh tai san cta cu Nguyén Thanh T va cu DS Thi S ¢o trén thira dat sb
15A, t& ban d6 s6 04 thon L, xa T, huyén A, Ha Noi gém: Nha cép bon, dién tich
49,6 m? tri gia: 2.200.000 dong/1 m? x 49,6 m® x 30% = 32.736.000 ddng; Nha cip
bdn, dién tich 21,4 m? tri gia: 1.800.000 dong/l m* x 21,4 m? x 30% = 11.556.000
déng; San gach trude nha 03 gian, dién tich 60,6 m? tri gia: 193.000 déng/ 1 m? x
60,6 m* x 30% = 3.508.740 dong. Tong cong: 47.800.740 ddng.

X4c dinh tai san chung ctia ba Nguyén Thi T voi ong Nguyén Thanh Hco
trong thoi ky hon nhan gém: Quyén st dung 267,9 m” dét tai thira sb 15A, to ban do
s6 04, thdn L, x& T, huyén A, thanh phd Ha Noi trj gia: 4.000.000 dong/1 m? x 267,9
m? = 1.071.600.000 dong; Chudng lon, dién tich 35,7 m® tri gia: 1.400.000 dong/1
m? x 35,7 m? x 40% = 19.992.000 dong; Lan dé do canh chudng lon, dién tich 11 m?
tri gia: 1.100.000 dong/1 m® x 11 m® x 40% = 4.840.000 dong; Khu nha vé sinh,
dién tich 4,9 m® tri gia: 1.400.000 dong/1 m® x 4,9 m? x 40% = 2.744.000 dong; San
lat gach do trudc chudng lon va san giéng, dién tich 26 m? trj gia: 279.000 dong/1
m? X 26 m? x 40% = 2.901.600 ddng; Lan mai proximang, dién tich 47,4 m? tri gia:
440.000 dong/1 m* x 47,4 m® x 30% = 6.256.800 dong; Tuong bao phia Tay Bic,
dién tich 7,6 m®, tri gia: 450.000 dong/l1 m® x 7,6 m? x 30% = 1.026.000 dong;
Tudng bao phia Pong Bic, dién tich 12,65 m?, tri gia: 450.000 dong/1 m* x 12.65
m? x 30% = 1.707.750 dong; San gach dudi mai proximang, dién tich 31,6 m?, tri
gia: 193.000 dong/1 m2 x 31,6 m? x 30% = 1.829.640 dong; Tru cong, khdi luong
0,283 m®, tri gia: 1.600.000 dong/1 m® x 0,283 m® x 30% = 135.840 ddng; Canh
cong, dién tich 4,312 m®, tri gia: 524.000 dong/1 m* x 4,312 m* x 30% = 677.846
ddng; Giéng khoan tri gia: 3.000.000 dong; Bé Biogas, dung tich 8 m®, tri gia:
2.100.000 dong/1 m® x 8 m® x 40% = 6.720.000 dong; Bép canh lan dé d6 dién tich
6 m’ tri gia: 1.100.000 ddng/1 m® x 6 m* x 40% = 2.640.000 ddng.

Tong gi tri tai san chung ctia 6ng H va ba T ¢o trong thoi ky hon nhan 1a: Gia
tri quyén st dung dat: 1.071.600.000 dong; Gia tri cac tai san gin lién trén dat:
54.471.476 dong. Pdi véi quyén sir dung dat ba T duoc hudng 30% quyén sir dung
dat, twong duwong 80,3 m? dt, tri gia: 321.200.000 dong va 6ng H duoc hudng 70%
quyén sir dung dat, twong duong187,6 m* dat, trj gia: 750.400.000 dong. Dbi voi tai
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san gan lién trén dat do 6ng H, ba T cung nhau x4y dung nén chia d6i mdi ngudi
huong 1/2 gia tri. Nhu vay, gid tri phan tai san chung ba T dugc huong la:
321.200.000 ddng + 27.235.738 ddng = 348.435.738 ddng (Ba trim bon muoi tim
triéu, bon trim ba muoi lim nghin, bay trim ba muoi tim dong); Gia tri phan tai san
chung 6ng H dugc huong 1a: 750.400.000 ddng + 27.235.738 dong = 777.635.738
ddng (Bay trim bay muoi bay triéu, sdu trim ba muoi 1am nghin, bay trim ba muoi
tam dong).

Giao tai san cho cac bén nhu sau:

Giao cho ba Nguyén Thi T quan 1y va str dung 80,3 m? dat tai thira sb 15A, to
ban d6 sb 04, thén L, xa T, huyén A, thanh phd Ha Noi va cac cong trinh xay dung
trén phan dit nay. Hinh thé phan dat nay gidi han béi cac diém 1,2, A, B, 13, 14, 15,
16, 17 theo So d6 chia nha dat kém theo ban an, cu thé: Phia Pong Nam giap ho lién
ké (cu Nguyén Thanh Tam) c6 kich thuéc 19,46 m, phia Tay Bac giap phan dat cua
6ng Nguyén Thanh Heé kich thude 19,54 m, phia Dong Bic giap ngd c6 kich thudce
4,12 m va phia Tay Nam giap ho lién ké (6ng Hong) c6 kich thudc 4,12 m. Céc tai
san c¢6 trén phan dat gdm: 14 m’® nha cdp bdn ngoanh lung ra duong tri
gia: 1.800.000 ddng/1 m? x 14 m? x 30% = 7.560.000 dong; 29,1 m? san gach do, tri
gid: 193.000 dong/l m® x 29,1 m* x 30% = 1.684.890 dong; 9,4 m? san gach do
truge chudng lon, tri gia: 279.000 ddng/1 m? x 9,4 m® x 40% = 1.049.040 dong ; 9,4
m? 1an canh chudng lon, tri gid: 1.100.000 dong/l m* x 9,4 m? x 40% = 4.136.000
ddng; 6 m* bép, tri: 1.100.000 déng/l m* X 6 m* x 40% = 2.640.000 dong. Tong
cong: 338.269.930 dong, so véi phan ba dugc hudong con thiéu 10.165.808 dong
(Mudi triéu, mot tram sau muoi lim nghin, tdm trdm linh tam dong), 6ng H c6 trach
nhiém thanh toan cho ba bang tién.

Ong Nguyén Thanh Hquan 1y, st dung phan dat con lai 187,6 m* c6 hinh
thé gi6i han bai cac diém A, 4, 5, 6, 7, 8, 9, 10, 11, B theo So dd chia nha dat kém
theo ban an, cu thé: Phia Tay Bac giap ho lién ké c6 kich thuéc 19,45 m, phia Pong
Nam giap phan dat ctia ba Nguyén Thi T c6 kich thuéc 19,54 m, phia Pong Bic
giap ngd c6 kich thudc 9,72 m va phia Tay Nam giap ho lién ké (6ng Hong) ¢ kich
thudce 9,59 m. Cac tai san c6 trén phﬁn dat gém: Nha cép bdn, dién tich 49,6 m” tri
gia: 32.736.000 dong; 7,4 m* nha cap bén ngoanh lung ra dudng trj gia: 1.800.000
ddng/1 m® x 7,4 m® x 30% = 3.996.000 dong; 31,5 m? san gach do, tri gia: 193.000
ddng/1 m® x 31,5 m* x 30% = 1.823.850 dong; Chudng lon, dién tich 35,7 m® trj gia:
19.992.000 dong; 1,6 m? Lan dé dd canh chudng lon, tri gia: 1.100.000 dong/1 m* x
1,6 m* x 40% = 704.000 ddng; Khu nha vé sinh, dién tich 4,9 m® tri gia: 2.744.000
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ddng; 16,6 m® San lat gach do truéc chudng lon va san giéng, tri gid: 279.000
dc‘sng/l m® X 16,6 m* x 40% = 1.852.560 dong; Lan mai proximing, dién tich 47,4
m? tri gia: 6.256.800 dong; Tuong bao phia Tay Bic, dién t1ch 7,6 m%, tri gia:
1.026.000 dong, Tuong bao phia Pong Bic, dién tich 12,65 m? tri gia: 1.707.750
dé)ng; San gach dudi mai proximang, di¢n tich 31,6 mz, tri gia: 1.829.640 déng; Tru
céng, khoi lugng 0,283 m>, tri gia: 135.840 déng; Canh céng, dién tich 4,312 m?, tri
gia: 677.846 ddng; Bé Biogas, dung tich 8 m®, trj gia: 2.100.000 ddng/1 m® x 8 m® x
40% = 6.720.000 dong; Giéng khoan tri gia: 3.000.000 ddéng. Tong cong la:
835.602.286 ddng, so voi phan tai san 6ng H duoc huodng thi vuot qua 57.966.548
ddéng. Ong H c6 trach nhiém: Thanh toadn cho ba T sé tién: 10.165.808 ddng (Muoi
triéu, mot trim sdu muoi 1am nghin, tim trim linh tdm dong) 14 gia tri tai san chung
ba T duoc chia con thiéu so véi phf?ln ba dugc hudng ; thanh toan cho cu Tam va cy
Sinh s tién : 47.800.740 dong (Bon muoi bay triéu, tam trim nghin, bay tram bon
muoi dong), 13 tién gia tri cic tai san cua cic cu cd trén phan dat cua ong H, ba T.

Ghi nhan su tu nguyén cua ba Nguyén Thi T chiu toan b6 chi phi tham dinh va
dinh gia va ba da thanh toan xong nén khong yéu cau Toa an giai quyét.

Ngoai ra ban an so thdm con quyét dinh vé phan an phi va quyén khang céo
cua cac bén duong su.

Khong dong y véi ban an 80 tham, ngay 28 thang 11 nam 2019 bi don ong
Nguyen Thanh Ha, nguoi c6 quyén loi nghia vu lién quan 1a cu Nguyen Thanh T, cu
D6 Thi S va ba Nguyén Thi T ( 1a nguoi dai dién theo Uy quyén cta cu Sinh, dng
Hung, ong Ngoc ba Huong ) lam don khang cao toan b ban an so tham dé nghi Toa
an cap phuc tham xét xtr stra an khong chip nhan yéu cau chia tai san chung 1a nha
dqt cho ba T ma chi chia tai san chung ctia 6ng H ba T la gia tri cong trinh phu trén
dat.

~ Ngay 29/11/2019, nguyén don ba Nguyén Thi T khang cdo mdt phén ban an so
tham voi ndi dung dé nghi Toa an cap phuc tham chia lai tai san chung bang dat cho
ba voi ty 1€ 40/60 thira dat ong ba dang sur dung tai thon L, X T, huyén A, Ha Noi.

Tai phién toa phuc tham, nguyén don ba T khong rdat don khoi kién, gitr
nguyén ndi dung don khang cao, bi don va nguoi co quyén lgi nghia vu lién quan co
mat khong rat yéu cau khang céo dé nghi Hoi dong xét xtr stra 4n so tham nhu noi
dung di néu ¢ trén. Nguoi ¢d quyén loi nghia vu lién quan 1a cu Sinh va ba Trang
khang cdo Véng mat tai phién téa mac du da dugc Toa an téng dat hop 1¢ nhung
vang mat khong c6 1y do. Tuy nhién ndi dung khang céo cta cu Sinh va ba Trang la
cung voi ndi dung khang cao cua 6ng H va cy Tam va 1a dong khang cao nén Hoi
ddng xét xtr quyét dinh xét xir ving mat va xem xét toan bd yéu cau khang cdo cua
cac bén duong su.



~ Dai dién Vién kiém sét nhan dan Thanh ph6 Ha Noi két ludn tai phién toa: Vé
t0 tung Tham phan, Ho1 dong xét xu cling nhu cac duong sy chap hanh dung quy
dinh cua B0 luat to tung glén su. Vé ndi dgng: Sau khi phan tich danh gia ‘an‘m bo tai
liéu chimg ctr c6 trong ho so va can cur két qua tranh tung tai phién toa, dé nghi Hoi
dong xét xtr khdng chap nhén yéu cau khang cdo cua ba T, 6ng H va nhimg nguoi
c6 quyén loi nghia vu li€n quan, gilr nguyén ban an so tham.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru géc tai liéu c6 trong hd so vu 4n du’(yc‘ tham tra tai, xem )}ét
tai phién toa, can ctr vao két qua tranh tung tai phién toa. Hoi dong xét xur phiic tham
nhan dinh:

[1]. V& thu tuc t6 tung: Pon khang cdo ctia nguyén don, bi don ngudi ¢6 quyén
loi va nghia vu lién quan trong thoi han khang cdo va da ndp tam ung an phi phuc
tham 1a hop 1€.

[2]. Xét vé yéu cau khang cao dé nghi stra 4n so tham cua cac bén duong sy

2.1. Xét vé yéu cﬁy khang cao cua bi don va nhitng nguoi c6 quyén loi nghia
vu lién quan 1a cy Nguyen Thanh T, cu D6 Thi S, 0ng Nguyén Quoc H, ong Nguyen
Vin N, ba Nguyén Thi H, ba Nguyén Thi T dé nghi Toa phuc tham stra 4n so tham,
huy Giay ching nhén quyén sir dung dat cap nam 2006 dung tén 6ng Nguyén Thanh
Htai thira dat sO 15 A, to ban d0 s6 04 tai L, Duc Ta, Pong Anh, Ha Noi, khong chap
nhan yéu cau chia tai san chung la nha dE}t cho ba T ma chi chia tai san chung cua
ong H ba T la gia tri cong trinh phy trén dat. Ly do khang céo theo cac duong su 0ng
H, cu Tam trinh bay tai san nay la mét phan trong thura dat cua gia dinh dugc dia
phuong cap cho tir nhiitng ndm 1970, ca gia dinh cung an &, quan ly, ton tao va xay
dung cac tai san trén dat nhung chi ¢6 mot minh cy Tam ky van ban chia tach cho
ong H 1a khong ding. Yéu cau nay cua cac duong sy la nhim xac dinh ngudn gdc tai
san dd dugc cip Gidy chung nhan quyén sir dung dit ding tén ho gia dinh 6ng
Nguyen Thanh Hla cta gia dinh cu Tam nén khong thé chia tai san chung theo yéu
caucuabaT.

Hoi ddng xét xir xét thdy: Vé ngudn gde thira dat s6 15 A, td ban do s6 04 tai L,
Duc T6, Pong Anh, Ha Noi dang c6 tranh chap duoc dja phuong xac dinh cap cho vo
chéng cu Tam, cu Sinh ma khéng phai 1a cip cho ho gia dinh bao gém ca cac con
cua cac cu nén cac con cua cy Sinh va cu Tam khong phai 1a chu st dung dat do vay
viéc dinh doat quyén sir dung dat nay khong phu thudc vao ¥ chi ciia ho. Nam 2005
6ng H ba T da duoc cu Tam ( bd dé dng H )chia tach dat, sau d6 6ng H da 1am céac
thi tuc, ké khai xin cap Gidy chimg nhan quyén sir dung dat doi voi phan dat dugc
chia tach. D6i v6i cu Sinh tuy khong ky vao don xin chia tach dit & cua cu TAm
nhung cy & ciing cu TAm va qua trinh vo chong 6ng H, ba T sir dung, quan 1y dét cu
Sinh déu duoc biét, ching kién, viéc 6ng H, ba T xin cép gidy ching nhan quyén st
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dung dat duoc thuc hién céng khai nhung cu Sinh ciing khong ¢ y kién gi. Ngay
31/12/2016 Uy ban nhan dan huyén A di cap Gidy ching nhan quyén su dung dat
s6 vao $6:280/1541/QD-UB thura dit s6 15 A, t& ban d6 s6 04 tai L, Duc T6, Dong
Anh, Ha Nbi cho ho gia dinh 6ng Nguyén Thanh Ha. Thoi diém d6, ho gia dinh 6ng
c6 6ng, ba T va hai con cua 6ng ba 1a Hoai va Diic, ngoai ra khong con ai khac. B
me Ong H da tach riéng ho khau. Gidy ching nhan quyén st dung dat nay hién nay
bb 6ng dang quan 1y va khong thé chap, cAm cb cho bat ky ai. Ong Tho, ba Ha da
sir dung thira dat tir d6 dén nay, qua trinh ong ba str dung con x4y dung cong trinh
phu va cai tao nha & trén dat ma khong c6 bat ¢ ai co y kién phan ddi hay tranh
chap nao. Mic du cy Sinh khong ky vao bién ban chia tach dat nhung viéc ong H
duoc cip gidy chimg nhan quyén st dung dit dung tén ho gia dinh 6ng H thi 6ng H
12 nguoi quan 1y gidy chirng nhan nay va cling da dua cho cu TAm quan 1y nhung gia
dinh khong hé c6 khiéu nai hay y kién gi lién quan dén Gidy chimg nhéan nay.
Khoang nim 2010, vo chong cu Tam d3 x4y nha trén phan dat lién ké con lai cta gia
dinh va vo chong cu chuyén sang d6 & ban giao toan bd nha dat da duoc cap giay
chtng nhan dung tén ho gia dinh 6ng H cho vo chdng dng quan 1y, str dung on dinh
cho dén nay. Chi dén khi 6ng H, ba T ly hon va ba T ¢6 yéu cau chia tai san chung
thi gia dinh 6ng H méi yéu cau hiy Gidy ching nhan quyén st dung dat vi xac dinh
dat ciia gia dinh ma chi mot minh cu TAm ky gidy chia tach dat cho céc con 1a khong
dung. Nhan thay, qua trinh sau khi két hén vo chong 6ng H, ba T truc tiép sinh sdng
cung bd me ong H tai nha dat nay dén nam 2005 da dugc tach thua, 1am thu tuc ké
khai xin cép gidy chimg nhan quyén sir dung dat va da dugc cap. Qua trinh chia tach
dat chi c6 mot minh cu Tam ky vao don dé nghi chia tach dat, cu Sinh khong ky, tuy
nhién cac cu ¢ chung cung 6ng H, ba T ma sau khi chia tach éng H, ba T ké khai xin
cap gidy chung nhan 13 tha tuc ¢ dia phuong lam cong khai nén cac cy mic nhién
phai biét nhung déu khong c6 y kién phan dbi, gia dinh 6ng H da duogc cap gidy
chimg nhan quyén sir dung dat d6i véi thira dat s6 15A, to ban dd s6 04 thon L, xa
T, huyén A, thanh phdé Ha Noi 1a hop phap. Ap dung an 18 s6 03/2016/AL do Hoi
dong Tham phan Toa an nhan dan tdi cao thong qua ngay 06/4/2016, xac dinh quyén
st dung thira dat ndy 1a tai san chung ctia 6ng H va ba T. Gidy chtng nhén quyén sir
dung dat cip cho ho gia dinh 6ng H va theo s6 ho khau thi con c¢6 hai con chung ciia
ong ba 1a chi Hoai va anh Puc. Tuy nhién, theo gidy chia tach dat thi cy Tam cho
dat con ma khong cho chéu, ban than anh P, chi Hoai cling xac dinh tai san trén 1a
ctia bd me anh chi, anh chi khong c6 cong strc, dong gop gi nén cip so tham da xac
dinh quyén st dung dét 1a tai san ctia 6ng H, ba T 1a phu hop. Do vay khong ¢6 cin
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ctr dé chdp nhan yéu cau khang cdo cua 6ng H va nhitng ngudi c6 quyén loi nghia
vu lién quan yéu cau hiy Gidy chimg nhan quyén st dung dat s vao
50:280/1541/QD-UB thira dét sd 15 A, t& ban do s6 04 tai L, Dyc Ta, Pong Anh, Ha
Noi cap cho ho gia dinh 6ng Nguyén Thanh Ha. Quyén sir dung thira dat trén dugc
xéc dinh 13 tai san chung ctia 6ng H ba T nén Hoi dong xét xtr ap dung Diéu 59 Luit
Hén nhan va gia dinh dé chia tai san chung, khong chip nhan yéu cau khang cdo cua
bi don va nhimg ngudi c6 quyén loi nghia vu lién quan vé yéu cau khong chia tai
san chung bang hién vat 1a dat cho ba T.

Tai phién toa, 6ng Nguyén Thanh Hco don dé nghi trinh bay vé viéc ong phat
hién ba Nguyén Thi T mua d4t, 1am nha tai thon Trung, xa Viét Hung, huyén A, Ha
Noi, tri gia khoang 2.000.000.000 dong va xac dinh day 14 tai san chung cuia dng ba.
Tuy nhién, 6ng H khong xuat trinh cac tai liéu, chtimg ctr kém theo dé chimg minh
cho yéu ciu nay cua ong 1 c6 cin ctr nén Hoi dong xét xir khong xem xét, giai
quyét. Gianh quyén khoi kién cho dng H bang mot vu kién khac khi ¢ du tai liéu,
chtmg ctt chimg minh cho yéu cau nay ciia ong.

2.2 Bdi voi yéu cau khang cdo ctia ba T yéu cau dugce chia tai san 1a quyén st
dung dat va cac tai san trén dat tai thira dat sb 15 A, to ban d6 s6 04 tai L, Duc T4,
DPong Anh, Ha Noi theo ty 16 ba T dugc 40/60, Hoi dong xét xir xét:

Can cir két qua xem xét, tham dinh va dinh gia tai san ctia Hoi dong dinh gia
tal san tai cép so thAm da xac dinh gia tri cac tai san co tranh chép trong vu kién
gom:

- Quyén sir dung 267,9 m? dat tai thira s6 15A, to ban d6 sb 04, thén L, xa T,
huyén A, thanh phd Ha Noi trj gia: 4.000.000 dong/1 m® x 267,9 m* = 1.071.600.000
dong.

- Nha cap bdn, dién tich 49,6 m” tri gia: 2.200.000 ddng/1 m* x 49,6 m* x 30%
=32.736.000 dong.

- Nha cap bdn, dién tich 21,4 m® tri gia: 1.800.000 ddng/1 m* x 21,4 m* x 30%
=11.556.000 dong.

- Chudng lon, dién tich 35,7 m® tri gia: 1.400.000 déng/1 m* x 35,7 m* x 40%
=19.992.000 dong.

- Lan dé dd canh chuéng lon, dién tich 11 m? tri gia: 1.100.000 déng/ 1 m® X
11 m? x 40% = 4.840.000 dong.

- Khu nha vé sinh, dién tich 4,9 m* tri gia: 1.400.000 dong/1 m* x 4,9 m* x
40% = 2.744.000 dong.
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- San lat gach do trudc chudng lon va san giéng, dién tich 26 m? tri gia:
279.000 dong/1 m® x 26 m* x 40% = 2.901.600 dong.

- S4n gach trudc nha 03 gian, dién tich 60,6 m® tri gia: 193.000 ddng/1 m* x
60,6 m? x 30% = 3.508.740 dong.

- Lan mai proximéng, dién tich 47,4 m? tri gia: 440.000 ddng/1 m? x 47,4 m?
x 30% = 6.256.800 dong.

- Tudng bao phia Tay Bic, dién tich 7,6 m?, trj gia: 450.000 ddng/1 m? x 7,6
m® x 30% = 1.026.000 dong.

- Tudng bao phia Dong Bic, dién tich 12,65 m?, tri gia: 450.000 ddng/1 m? x
12.65 m* x 30% = 1.707.750 dong.

- San gach dudi1 mai proximang, di¢n tich 31,6 mz, tri gia: 193.000 dé)ng/ 1 m2
x 31,6 m* x 30% = 1.829.640 dong.

- Try cong, khdi lwong 0,283 m°, trj gia: 1.600.000 dong/1 m® x 0,283 m® x
30% = 135.840 dong.

- Canh cdng, dién tich 4,312 m?, tri gia: 524.000 ddng/1 m’ x 4,312 m?x 30%
= 677.846 dong.

- Giéng khoan trj gia: 3.000.000 dong.

- Bé Biogas, dung tich 8 m® tri gia: 2.100.000 dong/1 m® x 8 m® x 40% =
6.720.000 ddng.

- Bép canh lan dé dd, dién tich 6 m” tri gia: 1.100.000 dong/1 m* X 6 m* x 40%
= 2.640.000 dong.

Téng cong: 1.173.872.216 dong.

Dbi v6i quyén sir dung 267,9 m? dat tai thira s6 15A, t& ban do sé 04, thon L,
x& T, huyén A, thanh phd Ha Noi: Cac duong su déu thong nhat thira nhan ngudn
gbc tai san nay la cua gia dinh 6ng H. Theo Toa 4n xac minh thi thira dat nay co
ngudn gdc do dia phuong cap cho vo chong cu Tam. Cu Tam di gip trudng thon dé
nghi chia tach dat cho cac con. Trudng thon da tryc tiép chung kién cu Tam do vé
tach dat cho cic con theo Pon xin tach dat & ghi ngay 27/7/2005 cta cu Nguyén
Thanh T. Sau khi duoc cu Tam tach cho phan dat nay 6ng H da 1am cac thi tuc ké
khai va xin cap Gidy ching nhan quyén st dung dat. Khi xem xét phan chia tai san
nay cho ong ba can danh gia nguon goc tao dung thira dat nay 1a cia gia dinh 6ng H
va bb 6ng H di chia tach dat cho cac con trong d6 c6 6ng H nhung 6ng tu nguyén
nhap vao khéi tai san chung ctia vo chong thé hién bang viéc hai v chong ciing ké
khai trong qua trinh lam thi tyc xin cp Gidy chimg nhan quyén str dung dat nén can
xem xét danh gia cong sic tao dung nén khdi tai san nay ctiia 6ng H nhiéu hon va
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cho dng H hudng 70% gia tri quyén st dung datnay va  ba T hudng 30% gia tri
quyén str dung dat 1a pho hgp va c6 can ctr. Theo két qua Toa 4n tién hanh tham
dinh tai chd thi trén thuc té hién trang st dung dat cia 6ng H va ba T thé hién 1a
267,9 m?, it hon so véi dién tich thé hién trong gidy ching nhan. Tuy nhién, c4c
duong su xac dinh sau khi duoc cap gidy chimg nhan cac bén van sir dung 6n dinh
theo ranh gi6i da phan dinh khong c6 tranh chap gi nén Toa an cép so thim phan
chia cho céc bén theo dién tich thuc t& dang quan 1y, str dung 13 phu hop.

V& cac tai san xay dung trén dat, cac duong su déu thong nhét xac dinh: Trén
dét c6 cac tai san do vo chéng cu Tam, cu Sinh xay dung, cu thé: Nha cép bdn, dién
tich 49,6 m?; Nha cap bon, dién tich 21,4 m% San gach trudc nha 03 gian, dién tich
60,6 m®. Cac tai san con lai 12 do 6ng H va ba T xay dung, cu thé: Chudng lon, dién
tich 35,7 m?; Lan dé do canh chudng lon, dién tich 11 m? Khu nha vé sinh, dién tich
4,9 m% San lat gach d6 trude chudng lon va san giéng, dién tich 26 m? Lan mai
proximang, dién tich 47,4 m®; Tudng bao phia Tay Béc, dién tich 7,6 m* Tuong bao
phia Bong Bic, dién tich 12,65 m?; San gach dudi mai proximang, dién tich 31,6
m2; Tru céng, khdi luong 0,283 m3; Canh céng, dién tich 4,312 mz; Giéng khoan; Bé
Biogas, dung tich 8 m*; Bép canh lan dé dd dién tich 6 m®. Ngoai ra, 6ng Hva ba T
xéac dinh trong qua trinh quan 1y, st dung dat va tai san trén dat tir nim 2010 sau khi
vo chong cu TAm chuyén sang nha dat khac & thi ong ba phai ton tao lai nha va cac
cong trinh ma vg chéng cu Tam dé lai nhu: dao mai, 6p tran nhua, 14t nén ... Ddi
véi cac tai san do ong H, ba T cung nhau xay dung trong thoi ky hon nhan theo
nguyén tic phan chia tai san thi chia d6i mdi ngudi duoc huong 1/2 1a phu hop.

Dbi voi cac tai san 13 02 gian nha cap bdn va san gach phia truéc nha la do céc
cu Tam, cu Sinh xay dung: Nhan théy, cu TAm c6 van ban chia tach dat cho ong H
nam 2005 tuy nhién khong phan dinh cac tai san trén dat nén khong cé cin cir xac
dinh 13 cac cu da cho 6ng H, ba T tai san do vo chong cu TAm xay dung trén dat vi
vy ddi v&i cac cong trinh do cac cu Tam va cu Sinh xdy dung xac dinh 13 tai san
ctia cac cu la phu hop nén ba T khong ¢6 quyén yéu cau chia tai san ndy. Khi Toa an
phan chia quyén sir dung dat cho 6ng H va ba T néu tai san niy cta cu Tam, cu Sinh
nam trén phan dat giao cho ai quan 1y thi ngudi d6 phai c6 trach nhiém thanh toan
gia tri tai san nay cho cac cu la phu hgp. Ba T trinh bay trong qua trinh quan 1y, st
dung cac cong trinh do cac cu Tam, cu Sinh xay dung ba va 6ng H da phai ton tao
va yéu cau tinh cong strc thi xac dinh ong ba da dugc sir dung tai san do cu Tam va
cu Sinh xay dung va nhiing viéc ton tao do nham dam bao cho qua trinh sir dung tai
san nén khong tinh cong strc ton tao tai san riéng cho 6ng H, ba T 1a phu hop.
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Cép so tham di x4c dinh nha dat 1a tai san chung vo chong, xét cong stc dong
gop dua trén ngudn gbe dat 1a ciia bd me 6ng H nén chia tai san chung cho éng H
theo ty 18 70/30 1a phut hop va c6 cin ctr phap luat. Do vay khong cé cin ctr dé chip
nhan khang cdo chia tai san chung 1a quyén str dung dat theo ty 1¢ 40/60 cho ba T
nhu yéu cau khang céo. Tai cAp phuc thdm cac duong sy khong xudt trinh thém
duoc tai liéu chimg clr ndo khac dé ching minh cho yéu cau khang cao ctia minh.
Hoi dong xét xir 4p dung khoan 1 Diéu 308 Bo luat té tung dan su giit nguyén ban
an so tham.

[3] V& an phi phic thim: Cac duong su khang cdo nhung khéng dugc chip
nhan phai chiu an phi phiic tham. Ba T khang c4o xin mién giam an phi véi ly do
hoan canh kinh té khé khan. Tuy nhién ba T khong thudc dién ho nghéo va ciing
khong thudc mot trong cac trudng hop dugc mién giam an phi theo quy dinh ctia ciia
phap luat nén khong chap nhan khang cdo mién giam an phi cho ba T.

Cu Nguyén Thanh T, sinh nam 1936 va cu D4 Thi S, sinh nim 1940 déu da
trén 60 tudi, c6 don xin mién tién an phi nén theo quy dinh ciia Nghi quyét s6
326/2016/NQ — UBTVQH 14 ngay 30/12/2016, cac cu duoc mién tién an phi.

Y kién cua dai dién Vién kiém sat nhan dan Thanh phd Ha Noi 1a phu hop véi
quy dinh cta phap luat nén dugc chip nhan.
Vi céc € trén.

QUYET PINH

Can ctr khoan 1 Piéu 308, khoan 1 Diéu 148 Bo luat t6 tung dén suy.

Cin cr vao: Diéu 33, Pidu 59, Diéu 61 va Piéu 62 Luat Hon nhéan gia dinh
nam 2014 ; Piéu 100, Diéu 203 Luat dat dai; An 18 s6 03/2016/AL do Hoi dong
Tham phan Tda 4n nhan dan tdi cao théng qua ngay 06/4/2016; Khoan 1 Piéu 28,
Diéu 203, 227, 228, 271 Piéu 273 Bo luat TS tung dan su; Nghi quyét sb
326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va s

dung an phi va 1¢ phi Toa an; Luét thi hanh an dan sy.
1.X1r: Khéng chap nhan khang cdo cua nguyén don, bi don, ngudi c6 quyén
loi nghia vu lién quan giit nguyén ban an so tham s6 75/2019/HNGD-ST ngay
18/11/2019 cta Toa &n nhan dan huyén A. Cu thé nhu sau:
Chap nhan mot phan don khéi kién chia tai san sau khi ly hon ciia ba Nguyén
Thi T v6i 6ng Nguyén Thanh Ha.
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Xac dinh ta1 san cua cu Nguyén Thanh T va cu D3 Thi S ¢6 trén thira dat s6
15A, to ban do s6 04 thon L, X3 T, huyén A, Ha Noi gom: Nha cap bon, dién tich
49,6 m* trj gia: 2.200.000 déng/1 m’® x 49,6 m* x 30% = 32.736.000 dong; Nha cip
bdn, dién tich 21,4 m” tri gia: 1.800.000 dong/l m* x 21,4 m* x 30% = 11.556.000
dé)ng; San gach trudc nha 03 gian, dién tich 60,6 m? tr1 gia: 193.000 déng/ 1 m? x
60,6 m? x 30% = 3.508.740 dong. Tong cong: 47.800.740 ddng.

Xac dinh tai san chung ctia ba Nguyén Thi T véi ong Nguyén Thanh Hcd
trong thoi ky hon nhan gom: Quyén st dung 267,9 m* dét tai thira s6 15A, to ban do
s6 04, thdn L, x4 T, huyén A, thanh phd Ha Noi trj gia: 4.000.000 dong/1 m? x 267,9
m? = 1.071.600.000 dong; Chudng lon, dién tich 35,7 m® tri gia: 1.400.000 dong/1
m? x 35,7 m® x 40% = 19.992.000 ddng; Lan dé d6 canh chudng lon, dién tich 11 m?
tri gia: 1.100.000 déng/l m® x 11 m® x 40% = 4.840.000 dong; Khu nha vé sinh,
dién tich 4,9 m® tri gia: 1.400.000 ddng/1 m? x 4,9 m® x 40% = 2.744.000 ddng; San
lat gach d6 trude chudng lon va san giéng, dién tich 26 m? tri gia: 279.000 dong/1
m? x 26 m® x 40% = 2.901.600 ddng; Lan mai proximéng, dién tich 47,4 m? tri gia:
440.000 dong/1 m* x 47,4 m* x 30% = 6.256.800 dong; Tudng bao phia Tay Bic,
dién tich 7,6 m® tri gia: 450.000 dong/1 m? x 7,6 m? x 30% = 1.026.000 dong;
Tudng bao phia Pong Béc, dién tich 12,65 m? tri gia: 450.000 dong/l m? X 12.65
m? x 30% = 1.707.750 ddng; San gach dudi mai proximang, dién tich 31,6 m?, tri
gia: 193.000 dong/1 m2 x 31,6 m® x 30% = 1.829.640 dong; Tru cong, khdi lwong
0,283 m®, tri gia: 1.600.000 dong/1 m® x 0,283 m® x 30% = 135.840 ddng; Canh
cong, dién tich 4,312 m?, tri gia: 524.000 dong/1 m* x 4,312 m? x 30% = 677.846
dong; Giéng khoan tri gia: 3.000.000 dong; Bé Biogas, dung tich 8 m®, tri gia:
2.100.000 dong/1 m® x 8 m® x 40% = 6.720.000 dong; Bép canh lan dé d6 dién tich
6 m” tri gia: 1.100.000 ddng/1 m* x 6 m* x 40% = 2.640.000 ddng.

Téng gia tri tai san chung ctia 6ng H va ba T ¢6 trong thoi ky hon nhan 1a: Gia
tri quyén st dung dat: 1.071.600.000 dong; Gia tri cac tai san gin lién trén dat:
54.471.476 dong. Pdi voi quyén st dung dat ba T duoc hudng 30% quyén sir dung
dat, twong duong 80,3 m® dét, tri gia: 321.200.000 dong va 6ng H dugc huong 70%
quyén str dung dit, twong duong187,6 m? dat, trj gia: 750.400.000 dong. Di voi tai
san gan lién trén dat do 6ng H, ba T cung nhau xay dung nén chia d6i mdi nguoi
huong 1/2 gia tri. Nhu vdy, gia tri phan tai san chung ba T duoc huong 1a:
321.200.000 dong + 27.235.738 dong = 348.435.738 dong (Ba tram bon muoi tim
triéu, bdn trim ba muoi 1am nghin, bay trim ba muoi tam dong); Gia tri phan tai san
chung 6ng H dugc huong 1a: 750.400.000 dong + 27.235.738 dong = 777.635.738
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ddng (Bay tram bay muoi bay triéu, sau trim ba muoi lam nghin, bay trim ba muoi
tam dong).

Giao ta1 san cho cac bén nhu sau:

Giao cho ba Nguyén Thi T quan 1y va str dung 80,3 m* dit tai thira s6 15A, to
ban d6 sb 04, thén L, xa T, huyén A, thanh phd Ha Noi va cac cong trinh xay dung
trén phan dat nay. Hinh thé phan dat ny giéi han béi cac diém 1,2, A, B, 13, 14, 15,
16, 17 theo So dd chia nha dat kém theo ban an, cu thé: Phia Pong Nam giap ho lién
ké (cu Nguyén Thanh Tam) c6 kich thuéc 19,46 m, phia Tay Bic giap phan dat cua
6ng Nguyén Thanh Heé kich thude 19,54 m, phia Dong Bic giap ngd c6 kich thudc
4,12 m va phia Tay Nam giap ho lién ké (6ng Hong) c6 kich thudc 4,12 m. Céc tai
san cO trén phan dat gém: 14 m’ nha cép bén ngoanh lung ra duong tri
gia: 1.800.000 dong/1 m? x 14 m* x 30% = 7.560.000 dong; 29,1 m’ san gach do, tri
gid: 193.000 ddng/l m? x 29,1 m? x 30% = 1.684.890 dong; 9,4 m* san gach do
trude chudng lon, tri gia: 279.000 ddng/1 m® X 9,4 m? x 40% = 1.049.040 dong ; 9,4
m? 1an canh chudng lon, tri gia: 1.100.000 dong/1 m? x 9,4 m? x 40% = 4.136.000
ddng; 6 m? bép, tri: 1.100.000 déng/l m® x 6 m* x 40% = 2.640.000 dong. Tong
cong: 338.269.930 ddng, so voi phan ba dugc huong con thiéu 10.165.808 dong
(Mudi triéu, mét trim sau muoi lim nghin, tdm trdm linh tim d6ng), 6ng H c6 trach
nhiém thanh toan cho ba bang tién.

Ong Nguyén Thanh Hquan 1y, st dung phan dat con lai 187,6 m* c6 hinh
thé giéi han boi cac diém A, 4, 5, 6, 7, 8, 9, 10, 11, B theo So db chia nha dat kém
theo ban an, cu thé: Phia Tay Béc giap ho lién ké c6 kich thude 19,45 m, phia Pong
Nam giap phan dat ciia ba Nguyén Thi T c6 kich thudc 19,54 m, phia Pong Bic
giap ngd co kich thudc 9,72 m va phia Tay Nam giap ho lién ké (6ng Hong) ¢ kich
thude 9,59 m. Cac tai san co trén phan dat gdm: Nha cdp bon, dién tich 49,6 m” trj
gia: 32.736.000 dong; 7,4 m? nha cap bén ngoanh lung ra dwong trj gia: 1.800.000
ddéng/1 m* x 7,4 m* x 30% = 3.996.000 dong; 31,5 m’ san gach do, tri gia: 193.000
dong/1 m* x 31,5 m? x 30% = 1.823.850 ddng; Chudng lon, dién tich 35,7 m trj gia:
19.992.000 dong; 1,6 m* Lan dé d6 canh chudng lon, tri gia: 1.100.000 dong/1 m* x
1,6 m? x 40% = 704.000 ddng; Khu nha vé sinh, dién tich 4,9 m® tri gia: 2.744.000
dong; 16,6 m* San lat gach do truéc chudng lon va san giéng, tri gia: 279.000
dong/1 m® x 16,6 m* x 40% = 1.852.560 dong; Lan mai proximang, dién tich 47,4
m® tri gia: 6.256.800 ddong; Tudng bao phia Tay Béc, dién tich 7,6 m® tri gia:
1.026.000 dong; Tudng bao phia Pong Bic, dién tich 12,65 m?, tri gia: 1.707.750
déng; San gach dudi mai proximang, dién tich 31,6 m’, tr1 gid: 1.829.640 déng; Tru
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céng, khoi luong 0,283 m3, tri gia: 135.840 déng; Canh céng, dién tich 4,312 mz, tri
gia: 677.846 dong; Bé Biogas, dung tich 8 m®, trj gia: 2.100.000 ddng/1 m® x 8 m® x
40% = 6.720.000 ddong; Giéng khoan tri gia: 3.000.000 doéng. Toéng cong la:
835.602.286 dong, so voi phan tai san 6ng H duoc hudng thi vuot qua 57.966.548
ddng. Ong H c6 trach nhiém: Thanh toan cho ba T sé tién: 10.165.808 ddng (Muoi
triéu, mot trim sdu muoi 1am nghin, tdm trim linh tdm dong) 1a gia tri tai san chung
ba T duoc chia con thiéu so véi phﬁn ba dugc hudng ; thanh toan cho cu Tam va cu
Sinh s6 tién : 47.800.740 d6ng (Bon muoi bay triéu, tAm trim nghin, by trim bon
muoi dong), 13 tién gia tri cic tai san cua cic cu c6 trén phan dat caa ong H, ba T.

Ké tir ngay ban an co6 hiéu luc phéap luat, nguoi dugc thi hanh an c6 don yéu
cau thi hanh 4n, hang thang bén phai thi hanh 4n con phai chiu khoan tién 1ii cua sd
tién con phai thi hanh an theo muc 1di suat quy dinh tai khoan 2 Diéu 468 Bo luat
Dan sy nam 2015.

Truong hop ban an, quyét dinh dugc thi hanh 4n theo quy dinh tai Piéu 2 Luat
Thi hanh 4n dan sy thi nguoi1 dugc thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, Piéu 7 va Piéu 9 Luat
Thi hanh an dan sy; Thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

2.Vé an phi:

Ba Nguyén Thi T phai chiu: 17.421.787 dong (Muoi by triéu, bon trim hai
muoi mdt nghin, bay trim tdm muoi bay dong) an phi chia tai san chung va 300.000
ddng an phi phic thAm dé sung cong quy Nha nudc nhung duoc trir vao sb tién tam
{rmg an phi 3.750.000 d6ng (Ba triéu, bay traim nim muoi nghin ddng) ba da ndp
theo Bién lai thu tam ung an phi, 1¢ phi Toa an s6 AA/2017/0008111 ngay
25/12/2018 va 300.000 déng tam Gng an phi phiic thim theo bién lai thu tam
g 4n phi 18 phi tda 4n s6 AA/2018 0015099 ngay 29/11/2019 tai Chi cuc Thi
hanh 4n dan sy huyén A 3. Ba T con phai nop 13.671.787 dong (Mudi ba triéu,
sau trim bay muoi mét nghin, bay trim tdm muoi bay dong) tién an phi chia tai
san chung dé sung cong quy nha nudc.

Ong Nguyén Vin Ha phai chiu: 35.105.429 dong (Ba muoi lam triéu, mot
tram linh ndm nghin, bén trdim hai muoi chin dong) tién an phi chia tai san chung
va 300.000 dong an phi phuc tham. Xac nhan 6ng H di nop 300.000 dong tam
mg 4n phi phiic thdm theo bién lai thu tam Gmg 4n phi 1é phi toa an s6 AA/2018
0015082 ngay 28/11/2019 tai Chi cuc Thi hanh 4n dan sy huyén A nay chuyén
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thanh &n phi, 6ng Nguyén Van Ha con phai chiu: 35.105.429 dong (Ba muoi lam
triéu, mot trim linh nam nghin, bén trim hai muoi chin dong) tién 4n phi chia tai
san chung sung cong quy nha nudc.

Ba Nguyén Thi H, 6ng Nguyén Qudc Hung, ong Nguyén Vin N, ba Nguyén
Thi T mdi ngudi phai chiu 300.000d6ng an phi phiic thAm. Xac nhan ba Nguyén Thi
H, ong Nguyén Quéc Hung, 6ng Nguyén Vin N, ba Nguyén Thi T mdi nguoi da
nop 300.000 déng tam mg an phi theo bién lai thu tién lan luot s6 0015085,
0015083, 0015084, 0015081 ngay 28/11/2019 tai Chi cuc thi hanh an dan su huyén
A, thanh phd Ha Nbi, nay chuyén thanh an phi sung quy nha nudc. Ba Nguyén Thi
H, ong Nguyén Qudc Hung, ong Nguyén Vin N, ba Nguyén Thi T d3 ndp du an phi.

Ban an phuc tham c6 hiéu luc ké tir ngay 30 thang 06 nam 2020.

Noi nhén: TM. HQI PONG XET XU PHUC THAM

- TVfﬁgezgy)elﬁNza Noi; Tham phan — Chu tga phién toa
- Chi cuc thi hanh an huyén A, Ha N,
- Cac duong su;

- Lueu ho so, van phong.

Bui Thi Thu Hong
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