TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH SOC TRANG Djc 1ap - Tw do - Hanh phuc
Ban an s6: 49/2021/DS-PT
Ngay 28-5-2021
V/v tranh chép vé boi thuong
thiét hai do cong trinh xay dung
khac gay ra

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH SOC TRANG

- Thanh phéin Hpi dong xét xir phiic thdm gém cé:

Tham phén - Chii toa phién toa: Ong Nguyén Hoang Lam;

Cdc Tham phan: Ong Nguyén Vin Di;

Ong Lé Thanh Vii.

- Thw ky phién toa: Ong Huynh Tan Thanh, Thu ky Toa 4n nhan dan
tinh Soc Trang.
- Dgi di¢n Vign Kiém sdt nhan dan tinh Séc Trang tham gia phién toa:
Ong Tran Van Nghiép, Kiém sat vién.

Ngay 28 thang 5 nam 2021, tai tru s& Toa an nhan dan tinh S6c Trang,
xét xtr phtic thdm cong khai vu an thu 1y s6: 51/2021/TLPT-DS ngay 22 thang 4
nim 2021, vé tranh chap vé boi thuong thiét hai do cong trinh xay dyng khac
gay ra.

Do Ban 4n dan sy so tham sd 08/2021/DS-ST ngay 26 thang 02 nim
2021 cua Toa &n nhén dan thi xa Vinh Chau, tinh S6¢ Trang bi khang cao.

Theo Quyét dinh dwa vu 4n ra xét x phuc tham sé: 61/2021/QD-PT
ngay 05 thang 5 nam 2021, giira cac duong su:

- Nguyén don: Ong Lam Vin T;
Dja chi cu tri: S6 62, ap N, x4 V, thi xd V, tinh Soc Tring. (c6 mit)

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ong Tran Viét
H, Luat su cua Van phong luat su V, thuoc Poan luat su tinh Séc Trang. (cO
mat)

- Bi don: Ong B4 Hitu A;

Dia chi cu tr: Sb 61, ép N, xa 'V, thi xa V, tinh Soc Trang. (c6 mat)

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ba Phan Thi E;

Pia chi cu tri: S6 62, ap N, x4 V, thi xa V, tinh Soc Tring. (ving mit)
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2. Ba Trinh Thi H;
Dia chi cu tri: SO 61, ap N, x4 V, thi x4 V, tinh Soc Tring. (ving mit)
- Nguoi khdang cdo: Ong D6 Hitu A - Bi don.

NOI DUNG VU AN:

Theo don khoi kién ngay 03 thang 7 nam 2019 va cdc loi khai trong qua
trinh gidai quyét vu an, nguyén don 0ng Ldam Van T trinh bay:

Ong ¢6 dién tich dat 300m? thudc thira sb 139, to ban do sb 09, dit toa lac
tai 4p N, x4 V, thi x4 V, trén dit c6 01 can nha dng xdy dung nam 2011, giap véi
nha cua 6ng 1a nha cua 6ng Do Hiru A. Khi 6ng A stra chita cin nha lai thanh 01
trét 04 lau dé nudi chim yén da gay anh huéng nghiém trong dén nha cia ong,
lam cho nha cua 6ng gy 01 cay kéo, nhidu tdm tol bi hu hong, tudng bi x¢é, mai
nha bi nghiéng va nén nha bj lun. Vi vay, ngay 03-7-2019, dng c6 1am don khoi
kién yéu cau Toa an giai quyét budc o ong A phai bdi thudng thiét hai can nha cho
6ng tong cong 1a 200.000.000 dong. Bén ngay 15-10-2020, 6ng c6 khai kién bd
sung yéu cau thém s6 tién 36.550.000 dong, tong cong 1a 236.550.000 dong
Pén ngay 18-12-2020, 6ng c6 don xin rat lai yéu cau khoi kién bd sung sO tién
36.550.000 dong va tai phién hoa giai cing nhu tai phién toa so tham, 6ng Xin
thay d6i lai yéu cau khoi kién, chi yéu cau Toa an giai quyet budc ong A boi
thuong thiét hai cho 6ng so tién 88.784.740 dong theo nhu két qua giam dinh
thiét hai nha ctia Trung tdm kiém dinh chat luong xay dung thudc S& xay dung

tinh S6c Tring va yéu cau 6ng A phai tra lai cho 6ng chi phi trung cau giam
dinh, tham dinh.

Theo ban tuong trinh ngay 27 thang 7 nam 2019 va cdc loi khai trong
qud trinh gidi quyét vu dn, bi don éng D6 Hiru A trinh bay:

Vo ngay 11-9-2018 (am lich), 6ng c6 tién hanh x4y dung nha yén toa lac
tai 4p N, x& V, thi x4 V, tinh Soc Tring cin nha d xay dung xong. Do nha cua
6ng T x4y dung nhd vao vach tudong nha ciia 6ng nén cau tric don gian, vat liéu
chiu lyc so xai, do do khi nha dng xay dung thi nha dng T bi nut la binh thuong.
Nay ong T yéu cau ong boi thuong so tién theo nhu két qua giam dinh thiét hai
nha ma Trung tdm kiém dinh chét lugng xay dung thugc S¢ xay dung tinh Soc
Trang da giam dinh |4 88.784.740 dong thi dng khong dong ¥, ong chi dong y hd
trg cho 6ng T sO tién 80.000.000 dong, con chi phi giam dinh, thim dinh thi do
6ng T yéu cau nén 6ng T tu chiu.

Tai bién bdnrld'y loi khai ngay 06 thang 11 nam 2020 va cac loi khai trong
qué trinh giai quyeét vu an, nguoi ¢o quyén loi, nghia vu lién quan ba Phan Th;
E trinh bay:

Ba la vo ctia 6ng T, can nha bi thiét hai la tai san chung ctia vo chéng ba.
Ba thong nhat véi 101 trinh bay va yéu cau khai kién cua 6ng T, khong c6 v kien
gi khéc.



Tai bién bdnrld'y loi khai ngay 06 thang 11 nam 2020 va cac loi khai trong
qué trinh giai quyéet vu an, nguoi ¢ quyen loi, nghia vu lién quan ba Trinh Th;
H trinh bay:

~_Balavg cua 6ng A. Ba ddng ¥ cung chong ba hd trg cho gia dinh 6ng T
s0 tién 80.000.000 dong néu nhu hai bén thoa thuan voi nhau, con khong thoa
thuan duoc thi tuy Toa an giai quyét.

Tai Ban 4n s6 08/2021/DS-ST ngay 26-02-2021, Toa &n nhan dan thi xa
Vinh Chau, tinh Soc Tring di quyét dinh: Can ctt Diéu 5, khoan 6 Piéu 26,
diém a khoan 1 Diéu 35, diém a khoan 1 Diéu 39, Diéu 147, Diéu 161, diém b
khoan 2 Diéu 227, khoan 3 Diéu 228, Diéu 244, Diéu 271, khoan 1 Diéu 273 va
Diéu 278 B luat T tung dan sy nam 2015; khoan 2 Diéu 468, Diéu 584, Diéu
605 Bo luat Dan sy nim 2015 va khoan 2 Piéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 ctia Uy ban Thuong vu Quoc hoi, quy
dinh v€& murc thu, mi€n, giam, thu, ndp, quan 1y va su dung an phi va 1¢ phi Toa
an. Tuyén xi: Chip nhan yéu cau khoi kién ciia 6ng Lam Van T. Budc ong Db
Hiru A va ba Trinh Thi H phai lién d¢i bdi thuong cho 6ng Lam Vian T va ba
Phan Thi E s tién 88.784.740 ddng. Ké tir ngdy ban an c6 hiéu luc phéap lut va
6ng Lam Van T, ba Phan Thi E c6 don yéu cau thi hanh an thi ong D6 Hiru A va
ba Trinh Thi H phai lién doi tra lai suét quy dinh tai khoan 2 Diéu 468 cua Bo
luat Dan su nam 2015, doi vdi sd tlen chm tra tuong Ung voi thoi gian chdm
tra. Ngoai ra, trong ban an con quyét dinh vé chi phi to tung, an phi va quyén
khang cao cua cac duong su.

Sau khi xét xir so' tham, dén ngay 08-3-2021, bi don 6ng D6 Hiu A
khang cao toan by ban an so tham, theo huong huy ban an so tham, voi ly do
thyc t€ ong Lam Van T da xay dung nha lan chiém qua phan dat ctia 6ng.

Tai phién toa phic tham:

Nguyén don 6ng Lam Van T khong rat lai don khoi kién; bi don 6ng Bo
Hiru A thay d6i khang co, khong yéu cau hiy ban én so tham, chi yéu cau cip
phuc tham giai quyét cho 6ng hd trg ong T 80.000.000 ddng, con cac chi phi
khac thi 6ng khong dong y va cac duong su khong thoa thuan duoc véi nhau vé
viéc giai quyét toan bo vu an.

Nguoi bao vé quyén va loi ich hop phéap cta nguyén don cho rang khang
c4o ctia 6ng A 1a khong co cin ctr. Bai 18, trong qua trinh giai quyét vu 4n & cp
so tham, 6ng A co6 10i khai ba lan thira nhan déng ¥ boi thudng thiét hai. Tai
phién toa phiic tham, 6ng A ciing thira nhan truéc khi xay dung, stra chita nha
cta Ong thi nha 6ng T khong bi anh hudng, sau khi 6ng xay dung, stra chita thi
nha 6ng T c6 bi anh hudng va din dén thiét hai xay ra. Do d6, Toa an cip so
tham chap nhan yéu cau khoi kién ctia ong T 1 ¢6 co so, dé nghi Hoi dong xét
xt phtic thim khong chip nhan khang céo cta éng A.



Kiém sat vién phat biéu ¥ kién cua Vién kiém sat: Trong giai doan phiic
tham, nhimg nguoi tién hanh t6 tung, nguoi tham gia to tung da thuc hién ding
theo quy dinh cta phép luét t6 tung dan sy. Tai phién toa phiic thim, 6ng A thay
d6i khang cao nhung khong vuot qua pham vi khang cao ban dau nén dé nghi
Hoi dong xét xir phiic tham can cir khoan 2 Bleu 284 Bo luat T tung dan su
nam 2015, chdp nhin xem xét. Pbi voi yéu cau khang céo ciia 6ng A 1a khong
c6 can ctr nén dé nghi Hoi dong xét xur phic thAim khong chip nhan toan bo
khang cdo ctia dng A va ap dung khoan 1 Diéu 308 Bo luat TS tung dan sy ndm
2015, giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Can ctr vao céc tai li¢u, ching ctr da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, Ho1 dong xét xtr nhan dinh:

[1] V& viéc vang mit nguoi co quyén loi, nghia vy lién quan ba Phan Thi
E, ba Trinh Thi H: Hoi dong dong xét xir phiic tham nhén thay, hai nguoi nay
khong co khang cdo, da dugc Toa an triéu tap hop 1¢ lan thir hai ma van vang
mit nén cin ci khoan 3 Piéu 296 Bo luat TH tung dan sy nam 2015, HO1 dong
xét xtr phuc thim van tién hanh xét xir vu an.

[2] V¢ tinh hop phap cta don khang cédo: Pon khing céo ciia ong A dam
bao vé hinh thirc va ndi dung, dung ngudi co quyén khang céo va con trong thoi
han khéng cdo theo quy dinh tai cac Diéu 271, biéu 272 va Diéu 275 B luat T6
tung dan su nam 2015 nén du diéu kién dé xét xtr theo trinh tu phuc tham.

[3] Tai phién toa phuc tham ong A thay doi khang cao, khong yéu cau
huly ban 4n so tham, chi yéu cau cp phuc tham giai quyét cho 6ng hd trg 6ng T
80.000.000 dong, con cac chi phi khic thi 6ng khong dong y. Viéc thay doi
khang cdo cua ong A khong vuot qua pham vi khang cdo ban dau nén cin cur
khoan 2 Diéu 284 Bo luat T6 tung dan sy nam 2015, Hoi dong xét xir phiic tham
chap nhan xem xét.

[4] Xét khang cdo cua ong A, Hoi dong xét xir phiic thAm nhén thay:

[5] Vé quan hé phap luat tranh chap: Theo don khdi kién cta ong T thi
6ng T cho rang khi xay dung, sira chita nha, 6ng A di gay thiét hai, lam cho nha
ctia 6ng T bi hu hong nén yéu cau ong A bdi thudng thiét hai. Nhu vay, quan hé
tranh chap trong vu 4n ndy la tranh chap vé bdi thuong thiét hai do cong trinh
xdy dung khac gay ra theo quy dinh tai diém khoan 6 DPiéu 26 B luat T6 tung
dan sy nam 2015 va Biéu 605 Bo luat Dan sy nim 2015. Céap so tham xac dinh
quan hé phép luét tranh chap “Tranh chap boi thuong thiét hai do xay dung cong
trinh gdy ra” 1a chua chinh xac nén Hoi dong xét xir phuc tham xéc dinh lai cho
phu hop.

[6] Vé noi dung vu an: Can ctr vao cic tai liéu, ching ctr ¢6 trong ho so
vu an, Hoi déng xét xtr phtic thAm nhén théy, nha caa ong T toa lac tai s6 62, 4p
N, xa V, con nha ong A toa lac tai s6 61, 4p N, x& V. Nha cua éng T xay dung
vao nam 2011. Pén ndm 2018, éng A sta chita, xay dung nha lam nha yén,
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trong qua trinh xay dyng da lam cho nha cua ong T bi nghiéng, nut x¢é tuong,
nén lan cuc bo tai nhiéu vi tri,...Ong A ciing thira nhan trudc khi éng stra chita,
xay dung nha thi nha cta o6ng T binh thuong; dén khi 6ng sira chita, xay dung
nha, do nha 6ng T xay dung két cdu dinh vao nha 6ng, nho vach tuong nha ong,
cau trac don gian, vat liéu chiu luc so sai nén nha ong T bi nit 1a chuyén binh
thuong. Nhu vay, c6 can cir xac dinh viéc ong A xay dung, stra chira nha chinh
1a nguyén nhan din dén hiu qua lam nha éng T bi hu hong. Theo ban két qua
giam dinh mrc do thiét hai ngay 29-5-2020 cua Trung tim kiém dinh chat luong
xdy dung thugc S¢ Xay dung tinh Soc Trang thi du toan chi phi khic phuc thiét
hai 14 88.784.740 dong. Vi vay, Cap so tham can cir Pidu 584 va Piéu 605 Bo
luat Dan sy nam 2015, budc vo chong ong A va ba Trinh Thi H lién déi boi
thuong thi¢t cho vo ché)ng ong T va ba Phan Thi E véi s6 tién 88.784.740 dong
la ding.

[7] V& chi phi giam dinh: Khoan 2 Diéu 161 B¢ luat T6 tyng dan sy nim
2015 ¢6 quy dinh: “Nguwoi khong chdp nhin yéu cdu trung cau giam dinh cua
dwong s khac trong vu an phai ngp chi phi giam dinh, néu két qua gzam dinh
chirng minh yéu cau cua nguoi yéu cau trung cau giam dinh la ¢ can cir”. Nhu
vay, ong T 1a ngudi yéu cau trung cau giam dinh va yéu cu ctia éng T 13 cb cin
ctr cho nén 6ng A va ba H phai chiu chi phi giam dinh, con 0ng T thi khong phai
chiu. Déng thoi, khoan 1 Piéu 162 Bo luat T tung dan sy nam 2015 ciing quy
dinh: “Truwong hop nguoi dd nép tién tam g chi phi giam dinh khong phai
chiu chi phi giam dinh thi nguoi phai chiu chi phi giam dinh theo quyét dinh ciia
Toa dn phdi hoan tra cho nguoi da ndp tién tam vimg chi phi giam dinh”. Ong T
d3 nop tam ung chi phi giam dinh 27.050.000 dong nén Cép so thim budc vo
chong 6ng A lién déi hoan tra cho ong T sb tién nay 1a diing quy dinh néu trén.

[8] Ong A cho rang 6ng T xay dung nha lan chiém qua dét cta 6ng nén
ong khong dong ¥ boi thudng ma chi dong ¥ hd trog 80.000.000 dong, nhung 6ng
khong cung cap dugc tai liéu, chimg ctr ching minh va Hoi ddng xét xir phic
tham nhén thay néu co viéc lan chiém dat thi ddy ciing 13 vu viéc khac, khong
phai 12 can ctr ¢& mién trir nghia vu boi thuong thiét hai dbi v6i éng. Do d6, Hoi
dong xét xtr phiic tham khdng chap nhan toan bo khang cdo ctia dng A va cin cir
khoér} 1 Diéu 308 B0 luat T6 tung dan sy nam 2015, gitr nguyén ban an dan su
so tham.

[9] Céc phan khéc trong quyét dinh cua ban an so tham khong c6 khang
cao, khang nghi nén Hoi dong xét xir phiic tham khong dat ra xem xét.

[10] Nhu vay, tai phién toa phuc tham, Kiém sat vién, ngudi bao vé quyén
va loi ich hop phap ciia nguyén don dé nghi khong chap nhén toan bo khang cao
cua Ong A, gilt nguyén ban an dan sy so tham 1a c6 can ci nén Hoi dong xét xir
phuc thim chip nhan.

, [11] V& an phi dan sy phuc tham: Ong A 1a ngu’(‘)j khang cdo khong dugc
chap nhan, 6ng cing khong thudc truong hop duoc mién hodc khong phai chiu

an phi phic tham, nén theo quy dinh tai khoan 1 Diéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban Thuong vu Qudc hoi quy
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dinh vé& muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va I¢ phl Toa
an thi ong phai chiu an phi dan sy phtc tham 13 300.000 dong va duoc khau trir
vao s6 tién tam tng an phi phiic tham da nop.

Vi cac 1€ trén;
QUYET PINH:

Can ctr khoan 2 Diéu 284, khoan 3 Diéu 296, khoan 1 Piéu 308, khoan 6
Diéu 313, khoan 2 Diéu 161, khoan 1 Diéu 162 B6 luat TS tung dan sy nim
2015; Diéu 584 va Diéu 605 Bo luat Dan sy nim 2015; khoan 1 Diéu 29 Nghi
quyét s6 326/2016/UBTVQHI14 ngay 30 thang 12 nim 2016 cia Uy ban
Thuong vu Quéc hoi, quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an.

Khong chap nhan toan bo khang céo cia bi don 6ng B Hitu A.

Giit nguyén Ban an dan sy so tham sé 08/2021/DS-ST ngay 26 thang 02
nam 2021 cua Toa &n nhan dan thi xa Vinh Chau, tinh Séc¢ Trang.

Tuyén xu:

1. Chap nhan toan by y&u cau khai kién cua nguyén don ong Lam Van T.
Budc bi don 6ng Bo Hﬁ’u A va nguoi ¢o6 quyen lgi, nghia vu lién quan ba Trinh
Thi H cung lién d6i boi thuong thiét hai cho nguyén don 6ng Lam Van T va
nguoi c6 quyén lgi nghia vu lién quan ba Phan Thi E s tién 88.784.740 dong
(Tam muoi tam tri€u bay tram tdm muoi bon nghin bay tram bon muoi dong).

Ké tir ngay c6 don yéu cau thi hanh 4n cta 6ng Lam Vian T va ba Phan
Thi E thi hang thang, 6ng D6 Hiru A va ba Trinh Thi H con phai lién déi chiu

khoan tién 13i trén s tién cham thi hanh 4n theo murc 13i suat quy dinh tai khoan
2 biéu 468 Bo luat Dan sy nam 2015 cho dén khi thi hanh an xong.

2. Vé chi phi giam dinh:

Bugc ong D5 Hiru A va ba Trinh Thi H cung lién d6i hoan tra cho 6ng
Lam Van T s6 tién 27.050.000 dong (Hai muoti bay triéu khong tram nam muoi
nghin dong).

3. An phi so tham:

Ong D Hiru A va ba Trinh Thi H phai cung lién d6i chiu 4n phi dan sy so
tham la 4.439.237 dong (Bon triéu bon tram ba muoi chin nghin hai tram ba
muoi bay dong).

4. An phi phuic tham:

Ong D?) Hitu A phai chiu an phi dan sy phuc tham 1a 300.000 dong (Ba
tram nghin dong); dugc khau trir vao s6 tién tam ng an phi phic tham da nop
300.000 dong (Ba tram nghin dong), theo bién lai thu tam ng an phi, 1€ phi Toa
an s0 0009351 ngay 08 thang 3 nam 2021 cua Chi cuc Thi hanh an dan sy thi xa
Vinh Chau, tinh Soc Trang va nhu vy, 6ng da ndp du an phi phiic tham.



5. Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luét Thi
hanh an dan su duoc stra doi, bo sung nam 2014 thi ngudi dugc thi hanh an dan
sw, nguoi phai thi hanh an déan sy co quyén thoa thuan thi hanh 4n, quyén yéu
cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy
dinh tai cac Piéu 6, 7, 7a va 9 Luat Thi hanh an dan su duoc sira d6i, bo sung
nam 2014; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh 4n dan sy duoc stra d6i, bo sung nam 2014.

6. Ban an phitic thim c6 hiéu lyc phap luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- TAND TX. Vinh Chau; : ; - )
_ VKSND tinh Séc Trang; THAM PHAN - CHU TOA PHIEN TOA

- VKSND TX. Vinh Chau;

- Chi cuc THADS TX. Vinh Chau;
- Cac duong su;

- Luu hd so vu an.

Nguyén Hoang Lam



