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NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA NHAN DAN THANH PHO HA NOI
Véi thanh phan Hoi dong xét xir phic tham gom co:
Tham phan - Chu toa phién toa: Ong Phan Quyét Thiang

Cac Tham phan: Ba Nguyén Thi Thanh Huyén
Ba BUi Thi Thu Hong
Thu ky phién toa: Ba Nguyén Thi Hing

Dai dién Vién kiém sat nhan dan thanh phé Ha Noi:

Ba Nguyén Thi Kim Thanh - Kiém sét vién

Ngay 12/6/2020, tai tru s¢ Toa an nhan dan thanh phd Ha Noi xét xt phlc tham
cong khai vu &n lao dong thu Iy s6 06/2020/TLPT-LD ngay 13/2/2020.

Do ban &n lao dong so tham s 04/2018/LDST ngay 07/12/2018 cua Toa an nhan
dan huyén Hoai Buc, Ha Noi bi khang céo.

Theo Quyét dinh dua vu &n ra xét xir phic tham sé 90/2020/QDXX-PT ngay
05/5/2020 va Quyét dinh hodn phién toa sé 54/2020/QD-HPT ngay 27/5/2020, giita
cac duong su:

* Nguyén don: Ong NPS, sinh nam 1956.

Tra tai: S6 12/29/16 Phdé Khuong Ha, phuong Khuong Dinh, quan Thanh Xuén,
Ha Noi.

* Bj don: Cong ty c6 phan TT.

bia chi: Thén An Trai, xa Van Canh, huyén Hoai Buc, Ha Noi

Nguoi dai dién theo phép luat: Ong PMQ — Chuc vu: Giam dbc.

NOQI DUNG VU AN

* Tai don khéi kién, 161 khai trong qua trinh gidi quyét vu dn, nguyén don la
ong NDS trinh bay:

Ong NBS ¢6 qua trinh cong tac nhu sau:

- Tur thang 3/1980 dén thang 7/1984: Lam viéc tai Cong ty Xay dung — Bo cong
nghiép nhe.



- Tir thang 8/1984 dén thang 12/1993: Lam viéc tai Tram co khi néng cu Hoai
Puc. Tir thang 01/1994 dén thang 9/2003: Lam viéc tai Xi nghiép ché bién 1am san
Hoai Purc (day déu 1a co so tién than caa Cong ty ¢6 phan TT). Nhu vay tir thang
8/1984 dén thang 9/2003, ong NDS di lam viéc, hudng luong tai Tram co khi néng cu
Hoai Buc, Xi nghiép ché bién 1am san Hoai Dic, nay 1a Cong ty c6 phan TT.

- Tir thang 10/2003 dén thang 12/2004, sau khi c6 phan hoa va doi tén thanh Cong
ty c6 phan TT, ong NDS van Ia nhan vién thugc bién ché cia Cong ty. Thyc té Cong
ty khdng c6 viéc lam cho can b va cdng nhan nén 6ng NBS khong cé viéc lam va
khong huong lwong, nhung Cong ty ¢6 phan TT van lap danh sach Bao hiém xa hoi
cho 6ng NDS dén hét thang 12/2004.

Ong NPS di dugc Bao hiém x4 hoi tinh Ha Tay, nay 1a Bao hiém x& hoi thanh
phd Ha Noi cip S6 Bao hiém x& hoi s6 2297048709 theo to khai cdp s6 ngay
31/12/1997 c6 xé&c nhan cua Xi nghiép ché bién 1am san Hoai Puc. Cong ty c6 phan
TT va Bao hiém x4 hoi huyén Hoai Dirc dd cht S6 Bao hiém x& hoi s6 2297048709
cho 6ng NDS vao ngay 05/7/2010. Thoi gian tham gia Bao hiém x4 hoi tir thang 3/1980
dén thang 12/2004 14 24 nam 10 thang.

Pén thang 4/2016, ong NDS du 60 tudi. Ong NBS dé nghi Cong ty c6 phan TT
tra s6 bao hiém dé lam thu tuc huu tri nhung Cong ty ¢6 phan TT khong tra s6 bao
hiém cho 6ng NBS. Cac co quan Bao hiém xa hoi, Lién doan lao dong, phong Lao
dong thuong binh xa hoi huyén Hoai Bt da nhiéu lan giai quyét nhung Cong ty ¢b
phan TT va dai dién theo phép luat cua Cong ty co tinh khong tra s6 bao hiém cho dng
NDS.

Nay 6ng NBS khai kién yéu cau buoc Cong ty c¢6 phan TT phai tra S6 Bao hiém
x4 hoi s6 2297048709 do Bao hiém x& hoi huyén Hoai Duc cap cho 6ng NDS.

* Tai cac loi khai trong qué trinh gidi quyét vu an, dgi dién theo phap ludt cia
Cong ty co phan TT la 6ng PMQ trinh bay:

Ong PMQ thira nhan dng NDS cdng tac tai Cong ty co phan TT tir thoi diém nam
1984. Trong khi d6 ong PMQ tiép quan Cong ty c6 phan TT tir nam 1990. Tai thoi
diém nam 1990, UBND huyén Hoai Btic khéng cap kinh phi hoat dong cho Cong ty
nén Cong ty phai thyc hién ty thu, chi, déng Bao hiém x& hoi cho toan thé can bo,
cong nhan vién trong d6 c¢6 6ng NDS. Nam 1995, do cong viéc kho khian, mot s6 nguoi
lao dong d3 bo ra ngoai 1am viéc nhung Cong ty van tiép tuc dong bao hiém cho nhing
ngudi nay, trong do c6 6ng NDS.

Cong ty da thuc hién dong bao hiém toan bo cho dng NDS tir thang 01/1995 dén
hét thang 12/2004. Hién nay, s6 bao hiém dang do Cdng ty quan ly. Truong hop dng
NDS muén nhan lai S6 Bao hiém x& hoi caa minh thi phai rdt toan bd cac don tir ma
ong NDS di giri tai cac co quan yéu cau giai quyét, ké ca don khai kién tai Toa an
nhan dan huyén Hoai buc.



Pong thoi trén co sd s6 liéu do Bao hiém x& hoi huyén Hoai Bac tinh toén s tién
dong bao hiém cua 6ng NDS tai Bao hiém x& hoi huyén Hoai Bac tir thang 01/1995
dén hét thang 12/2004, Cong ty s& ban bac, trao ddi gitra cac cb dong dé quyét dinh sd
tién ong NPS c¢6 trach nhiém hoan tra lai cho Céng ty, tir 6 méi quyét dinh c6 cho
ong NDS nhan lai S6 Bao hiém xa hoi hay khéng.

* Tai cong vin s6 531/BHXH ngay 21/9/2018, Bdo hiém xa héi huyén Hoai
Diic cung cdp ngi dung sau:

Ong NDS ¢6 qua trinh va hé s6 lwong tham gia Bao hiém x4 hoi tir thang 01/1995
dén thang 12/2004 nhu sau:

- Qua trinh tham gia Bao hiém x& hoi tir thang 01/1995 dén thang 12/1998: hé sd
luong 2.06;

- Qua4 trinh tham gia Bao hiém x& hoi tir thang 01/1999 dén thang 12/2004: hé sd
luong 2.05;

Tong sb tién trich nop Bao hiém x4 hoi:

- Tong quy luong trich nop Bao hiém x4 hoi: 45.622.560 dong (Bén muoi lam
triéu sau trim hai muoi hai nghin nam trim sau muoi dong).

- Tong so tién ma Cong ty trich nop: 45.622.560 dong x 20% = 9.214.512 dong
(Chin triéu hai trim mudi bn nghin nam traim muoi hai dong).

Trong d6: Nguoi sir dung lao dong trich nop: 45.622.560 dong x 15% = 6.843.384
d6ng (sau triéu tim traim bon muoi ba nghin ba trim tam muoi tu ddng).

Nguoi lao dong trich nop: 45.622.560 dong x 5% = 2.281.128 dong (hai triéu hai
trim tam muoi mdt nghin Mot trim hai muoi tdm dong).

Tai ban dn sé 04/2018/LPST ngay 07/12/2018 ciia Toa dn nhin din huyén
Hoai Dirc, Ha Nji di xiv va quyét dinh:

1. Chap nhan yéu cau khai kién ctua ong NDS d6i voi Cong ty co phan TT.

2. Budc Cong ty cd phan TT phai tra lai S6 Bao hiém xa hoi s6 2297048709 cho
ong NDS.

3. Ghi nhén sy tu nguyén ctia 6ng NDS thanh toan cho Cong ty TT s6 tién la:
10.000.000d (Muoi triéu dong).

Ngoai ra, ban &n con tuyén vé &n phi va quyén khang céo cho cac duong su.

Ngay 21/12/2018, Cong ty c6 phan TT do 6ng PMQ dai dién theo phap luat c6
don khang cao toan bd ban an.

Qua trinh giai quyét & cap phac tham va tai phién toa:

Ong NDS khong raut don khai kién. Cong ty c6 phan TT khong rat don khang
c4o0. Cac duong su khdng thoa thuan dugc véi nhau viéc giai quyét vu an.

Cong ty ¢é phan TT do 6ng PMQ trinh bay:



Sau nam 1990, 6ng NDS khdng 1am viéc ¢ Tram co khi nita. L{c ndy viéc cham
dut quan hé lao dong giira Xi nghiép va ong NDS thudc tham quyén caa UBND huyén
Hoai Buc, Xi nghiép khdng cé thim quyén.

Nam 1994, ong PMQ thay mat Xi nghiép ché bién 1am san Hoai Bac da ky Vian
ban s6 02/02 ngay 02/02/1994 v/v ky luat lao dong giri UBND huyén Hoai Buc, noi
dung bao céo viéc mot s6 can bo caa Xi nghiép khéng 1am viéc, trong d6 c6 6ng NPS
(trong Vin ban ghi tén 1a “Nguyén Pinh Siu”). Tuy nhién UBND huyén Hoai Durc
khong xtr 1y va ciing khong c¢6 Quyét dinh chdm dat quan hé lao dong nao dugc gui
dén Cong ty.

Ké tir nam 1995 (thoi diém Diéu 18 Bao hiém x& hoi ndm 1995 ¢6 hiéu luc) cho
dén thang 12/2004, Xi nghiép ché bién 1am san Hoai Buc (sau d6 1a Cong ty ¢ phan
TT) van tiép tuc déng bao hiém cho 6ng NPS mic di 6ng NBS khong lam viéc,

Ong PMQ cho rang day la van dé giita Cong ty va co quan Bao hiém xa hoi,
khong lién quan dén 6ng NDS. Déi voi yéu cau doi S6 Bao hiém x4 hoi, do ong NPS
khong 1am viéc nén Cong ty khong tra s6 bao hiém.

Ong NDS trinh bay:

Tai ban khai cap S6 Bao hiém x& hoi do 6ng PMQ la Giam dbc da ky va dong
dau x&c nhan cua don vi dé nghi cap s6 bao hiém dé tir 46 Bao hiém x& hoi tinh Ha
Tay da xac nhan (ky va dong dau) vao ngay 31/12/1997 thé hién sd nam cong tac tinh
dén 31/12/1997 14 17 nam 10 thang.

Ngay 5/6/2003, Xi nghiép ché bién 1am san Hoai Buc do 6ng PMQ lam Giam
dbc cd to trinh giri UBND tinh Ha Tay vé phuong an sap xép Xi nghiép chuyén doi
sang Cong ty co phan. Trong danh sach ngudi lao dong giri kém theo c6 tén 6ng NDS
1a nguoi lao dong véi hop dong lao dong loai A (khéng xac dinh thoi han).

Tir thang 10/2003 dén thang 12/2004, do khong c6 viéc nén ong NDS khong di
lam va nghi tir d6 dén nay. Tuy nhién ong NBS cho ring trong sudt trong qué trinh
cong tac, 6ng NDS khdng hé duoc nhan bat ky van ban nao tir Xi nghiép va sau nay 1a
Cong ty véi noi dung cham dat hop dong lao dong.

Ong NBS khdng khang céo Ban &n so tham. Tuy nhién nay 6ng PMQ khang céo
nén ong NDS khong dong y thanh toan ty nguyén cho Cong ty 10 triéu dong nira va
dé nghi Toa an giai quyét theo quy dinh cua phap luat.

Tai Vin ban s6 263/BHXH ngay 13/4/2020 gii Toa an nhan dan thanh phé
Ha Ngi, Bdo hiém x& héi huyén Hoai Pic trinh bay:

Théang 12/1997, Xi nghiép ché bién 1am san Hoai Buc lap to khai cip S6 Bao
hiém xa hoi va dé nghi co quan Bao hiém x& hoi cap s6. Ngay 31/12/1997, Bao hiém
x4 hoi tinh Ha Tay da cap S6 Bao hiém x& hoi sé 297048709 dbi véi éng NDS. T
thang 10/2003 dén thang 12/2004, Cong ty c6 phan TT thuong xuyén l1ap danh séch
tham gia Bao hiém xa hoi (trong d6 c6 éng NDS) giri co quan Bao hiém x& hoi. Cong
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ty da chuyén tién dong Bao hiém xa hoi va ghi nhan qua trinh dong Bao hiém x4 hoi
cua ong NDS tir thang 01/1995 dén thang 12/2004 vao S6 Bao hiém xa hoi. Can cur
Nghi dinh sé 12/CP ngay 26/01/1995 cua Chinh pha, Cong ty ¢4 phan TT c6 trach
nhiém tra S6 Bao hiém x& hoi cho ngudi lao dong quan 1y khi ngudi lao dong cham
dut quan hé lao dong.

Dai dign Vign kiém sat nhan dan thanh phé Ha Ngi phat biéu quan diém:

Vé t6 tung: Cac duong su va hoi dong xét xir chap hanh dung quy dinh cua bo
luat t tung dan sy. Pon khang cio ctia nguoi khang cdo nam trong thoi han nén duoc
chap nhan dua ra xét xir phidc tham.

V& ndi dung: Cac duong su déu thira nhan céc tinh tiét 1a khéng co quyét dinh
nao cho 6ng NBS théi viéc, Cong ty van déng Bao hiém xa hoi cho ong NBS, ong
NDS da dugc cap S6 Bao hiém xa hoi va hién Cong ty van dang giit S6 Bao hiém x4
hoi nay. Ban an so tham yéu cau Cong ty tra lai S6 Bao hiém x& hoi cho ong NDS 14
dung quy dinh. Do d6 khong khong ¢ can cir chap nhan khang céo cua Cong ty, dé
nghi Hoi dong xét xir giit nguyén Ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién cizu cac tai liéu cd trong hé so vu dn dwoc tham tra tai phién toa
va can cir vao két qud tranh ludn tai phién tda, Héi dong xét xir nhdn dinh:

Vé hinh thirc: Pon khang cdo ciia cia Cong ty ¢6 phan TT nam trong thoi han
khang cao nén chip nhan dua ra xét xir phic tham.

Vé to tung:

Ngay 21/12/2018, Céong ty c6 phan TT do dng PMQ 1a dai dién theo phap luat
c6 don khang cao. Tuy nhién ngay 03/5/2019 Toa an nhan dan huyén Hoai Btc mai
ra thdng bao nop tién tam @ng an phi phic tham va dén ngay 06/1/2020 mai chuyén
ho so 1én cap phdc tham la vi pham quy dinh cta Bo luat té tung 1am cho viéc giai
quyét vu an bi kéo dai. Toa &n nhan dan huyén Hoai Btc can nghiém tdc rat kinh
nghiém.

Pay 1a vu an tranh chap lao dong thudc tham quyén giai quyét caa Toa an. Trong
qua trinh giai quyét vu an tai cap so tham, cac duong sy khdng yéu cau ap dung thoi
hiéu nén Toa an cip so tham van tién hanh hanh giai quyét 1a khong trai véi quy dinh
tai khoan 2 Diéu 184 B6 luat T tung dan su.

Qua trinh giai quyét vu &n, Toa an cap so thim d& ma phién hop cdng khai chiing
ctr va hoa giai, mo phién tda 1an mot va lan hai theo dung quy dinh caa Bo luat té tung
dan su. Cong ty c6 phan TT da duogc thong bao ndp tam tng an phi néu c6 yéu cau
phan t6 nhung khong ndp nén Toa 4n chi giai quyét yéu cau caa 6ng NPS 1a phu hop
vo1 quy dinh ctia phap luat.

V& ndi dung:



Can ctr vao cac ching cu tai lidu thé hién trong hd so vu an, cac chang tir cua
Bao hiém xa hoi huyén Hoai Puc thé hién quéa trinh tham gia Bao hiém x& hoi caa 6ng
NBDS tai Cong ty ¢ phan TT nhu sau:

- Tir thang 3/1980 dén thang 12/1997 (theo To khai cp s6 nam 1997): Thoi gian
dong Bao hiém x3 hoi 13 17 ndm 10 thang.

- Tir thang 01/1998 dén thang 12/2004 (Theo ho so thu): Thoi gian dong Bao
hiém x3 hoi 1a 07 nam.

Théang 10/2010, S6 Bao hiém x4 hoi caa dng NDS da dugc chét sé dén hét thang
12/2004 véi tong thoi gian dong Bao hiém x3 hoi duge ghi nhan 13 24 nam 10 thang.
Bao hiém huyén Hoai Puc da tra so6 cho Cong ty cd phan TT.

Tai cap so tham, Cong ty c6 phan TT cung cap tai liéu 12 Quyét dinh s6 912/04
ngay 30/12/2004 do 6ng DPMQ - Giam ddc ky. Biéu | Quyét dinh néu: “Khéng si dung
C&C nguon qui ciia CONg ty ¢é phan TT dé tham gia Bdo hiém xa héi cho cdc lao déng
c6 tén duwdi ddy - ké tir ngay 01/01/2005: 1. NBS - Sé Bdo hiém s¢ 2297048709,

Nhu vy c6 du co sé xac dinh tir khi 6ng NDS bat dau 1am viéc cho dén thoi diém
thang 12/2004 thi Cong ty c6 phan TT va cdc co so tién than truée day van lién tuc
dong Bao hiém xa hoi cho dng NDS. Can ctt Biéu 37 Nghi dinh 12/CP ngay 26/1/1995
ctia Chinh phu: “Hdng thdng, nguwoi sir dung lao dong c6 trach nhiém déng Bdo hiém
x& hgi va trich tir tién lwong cua tirng nguoi lao dong”. Truong hop ngudi lao dong
khong lam viéc, khong hudng luong thi nguoi st dung lao dong co trach nhiém théng
b0 Vi co quan bao hiém dé khong dong bao hiém.,

DPén nay 6ng NDS khong con 1am viéc tai Cong ty ¢6 phan TT va yéu cau nhan
lai S6 Bao hiém x& hoi 1a phd hop véi quy dinh tai khoan 1 Biéu 43 Nghj dinh 12/CP
ngay 26/1/1995 cua Chinh phu, khoan 2 Diéu 15 Luat Bao hiém xa hoi 2006, khoan 2
Picu 18 va khoan 5 Piéu 21 Luat Bao hiém xa hoi 2014. Cong ty c6 phan TT lay ly
do 6ng NBS khong lam viéc dé khéng tra S6 Bao hiém xa hoi 1a khong phi hop. Do
d6 khong c6 can cir chap nhan khang cdo ciia Cong ty c6 phan TT, can giit nguyén Ban
an so thim nhu dé nghi cua dai dién Vién kiém sat.

Vé an phi: Cong ty c6 phan TT phai chiu an phi phtc thim theo quy dinh cua
phap luat.

QUYET PINH

Can ctr khoan 1 Piéu 308 Bo luat té tung dan sw, Cin ct Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi vé an phi, I¢
phi Toa an, xr:

1. Khdng chap nhan khang cdo caa Cong ty ¢4 phan TT. Giit nguyén ban an s6
04/2018/LB-ST ngay 07/12/2018 ctia Toa an nhan dan huyén Hoai Durc, Ha Noi.



2. V& &n phi: Cong ty ¢ phan TT phai chiu 300.000 ddng an phi phuc tham, dugc
trir vao s tién 300.000 dong tam ung &n phi di nop theo bién lai s6 8909 ngay
29/5/2019 tai Chi cuc thi hanh an dan su huyén Hoai Buc, Ha Noi.

An xir cdng khai phtc tham c6 hiéu luc ké tir ngay tuyén an./.

Noi nhan: T/M. HOI PONG XET XU

- VKSND TP Ha Ngi; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Hodi Pric: i

- Chi cuc THADS huyén Hoai Durc;
- Cac dwong su;
- Luu: HS, VP.

Phan Quyét Thding



