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TINH QUANG NINH Péc 1ip- Tu do — Hanh phic
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Vv “Tranh chap hop dong thué tai san"

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NINH

Thanh phin Hji dong xét xir phic thAm gdm cé:
Tham phéan — Chii toa phién toa: Ong Ngd Vian Thang
Cac Tham phan: Ong Tran Quang Cudng
Ba Nguyén Thuy Hang
Thw Ky phién toa: Ba L& Minh Chi — Thu ky Toa an nhan dén tinh Quang Ninh.

Pai dién Vién kiém sat nhin dan tinh Quéing Ninh tham gia phién toa:
Ba Vii Thi Cam Van - Kiém sat vién.

Ngay 18/8/2020, tai tru s Toa an nhan dan tinh Quang Ninh tién hanh xét
xtr phlc tham vy an Kinh doanh thuong mai thu 1y sé 04/2020/TLPT-KDTM ngay
09/6/2020, vé viéc “Tranh chdp Hop dong thué tai san”. Do ban an kinh doanh
thuong mai so tham s6 03/2020/ST-KDTM, ngay: 09/03/2020 ctia Toa 4n nhan
dan thanh ph6 Ha Long bi khang céo, khang nghi.

Theo Quyét dinh dwa vu 4n ra xét xir s0 36/2020/QD-PT ngay 16/6/2020 va
cac Quyét dinh hodn phién toa so 35/2020/QDB-PT ngay 07/7/2020 va so
40/2020/QD-PT ngay 28/7/2020, giira cac duong su:

- Nguyén don. Cong ty Trach nhi€ém hf}’u han Pau tu Xay dung V; dia chi tru
s0: S0 146, 16 7, khu 3, phuong C, thanh pho C, tinh Quang Ninh. Nguwoi dai di¢n
theo phap ludt: 6ng Nguyeén Quang T - Chirc vu: Giam doc.

Nguoi dai dién theo uy quyé‘n.: ba Nguyén Thi Thuy L, sinh nim 1991; dia
chi: t6 6, khu 3, phuong H, thanh pho H, tinh Quang Ninh (Van ban uy quyén ngay
19/08/2018); c0 don xét xir vang mat.

- Bi don: Cong ty C phan xay dung — Pau tu Phat trién B; dia chi: S6 217,
duong L, phuong L, quéan K, thanh pho H1 Phong. Nguwoi dai dién theo phdp ludt:
ong Lé Tién V- Chirc vu: Giam doc.

Ngueoi dai dién theo ity quyén: 6ng Pham Tién H, sinh nim 1972; dia chi: s6
01/09/26 Ng, phuong Ng, quan L, thanh phd H1 Phong; Ving mit tai phién toa.
(Gidy uy quyén sé 181/CT-UQ ngay 03/12/2018 va Gidy iy quyén so 33/CT-UQ
ngay 28/02/2020).



- Nguwoi ¢é quyén loi nghia vu lien quan: ong Bui Vi H1, sinh nam 1971;
Chure vu: Doi truong Doi xay dung s 3 — Cong ty CPXD - DTPT Bach Ping 15;
dia chi: s6 82/363 Th, V, quan L, thanh phé H1 Phong; ving mit tai phién toa, da
dugc Toa an tri€u tap hop 1€ 1an thi hai.

- Khéng cdo: Cong ty Co phan xay dyng — Pau tu Phat trién B.

- Vién kiém sat khdng nghi: Vién kiém sat nhan dan tinh Quang Ninh.

NOI DUNG VU AN
* Theo don khoi kién, don khoi kién bo sung, cdc loi khai trong qua trinh

chudn bi xét xir ciing tai liéu nguyén don cung cdp, nguoi dai dién theo iy quyén
cua nguyén don trinh bay:

~ Ngay 10/09/2016 C.ty V (Bén A) va C.ty B (Bén B) c6 ky Hop dong s0 12
dé phuc vu thi cong Cong trinh Nha thi giéu tai phuong Dai Yén, thanh pho Ha
Long, tinh Quang Ninh. Sau khi ky Hop dong, C.ty Vda di€u dong cac phuong tién
0 t6, may xuc, may ui,van chuyén may moc va nhan cong lam viéc can ctr theo quy
dinh tai Dicu 1 cua Hop dong “Hinh thic thué theo thang. May lam viéc theo thoi
gian; 7h/ngay =182h/thang = 26 ca/thang”. Cong ty V tong hop thoi gian lam viéc
nhu sau:

1. May xuc SOLA 300 banh xich:

- Thang 9: Lam tir ngay 14/9/2016 dén 15/10/2016 1a 01 thang, véi tong s6 gio
lam la 211 gio, thot gian tang ca: 211 — 182 = 29 gio.

- Thang 10: Lam tir ngdy 16/10/2016 dén 05/11/2016 1a 20,5 ngay, v6i tong s6
gio lam la 144 gio, luong quy do1 = 20,5/26 = 0,79 thang, khong tiang ca.

2. May ui d65:

- Théang 9: Lam tir ngay 14/9/2016 dén 15/10/2016 1a 01 thang, voi tong sd gio
lam 1a 172,5 gio, khong tang ca.

- Thang 10: Lam tir ngdy 16/10/2016 dén 24/10/2016 1a 09 ngay, v6i tong s6
gio lam 12 62 gid, lugng quy ddi = 9/26 = 0,35 thang.

3. Xe 6 —10 14C -14191 (xe 6 to Howo 25 tan):

- Thang 9: Lam tir ngay 14/9/2016 dén 15/10/2016 1a 01 thang, véi tong sb gio
lam 1a 210 gi¢ 30 phut, thoi gian tang ca: 210 — 182 = 28,5 gio.

4. Xe 6 —t6 14C - 02545 (xe 6 to Howo 25 tan):

- Thang 9: Lam tir ngay 14/9/2016 dén 15/10/2016 1a 01 thang, véi tong s6 gio
lam 1a 192 gio 30 phat, thoi gian tang ca: 192,5 — 182 = 10,5 gio.

5. Nhéan cong:

Gio lam tang ca cua nhan cong dugc tinh theo gi¢ lam tang ca cua may va

phuong tién van chuyén. Theo do, tong s6 gio lam tang ca cua nhan cong la: 29
gioy + 28,5 gid + 10,5 gid = 68 gio.



6. Stra may:

Theo quy dinh tai Diéu 2 caa Hop dong thué may sé 12 “Néu mdy sira chita
I6m (gid sita 16m hon 2.000.000) thi bén A chiu tién sira”’. Trong qua trinh thuc hién
hop ddng, may hong phét sinh chi phi sira chita 13 6.405.000 déng - dng Bui Vil H1
(1a nguoi dugc bén B giao trach nhiém thuc hién va thanh toan theo Diéu 3 cua
Hop dong) d3 thanh toan sd tién nay va khong c6 hoa don dé xuat lai cho C. ty V,
nén sb tién 6ng H1 da thanh toan nay duogc khau trir truc tiép vao gia tri Hop dong.

Can ctr Bang tinh chi tiét tién thué may moc thiét bj (Bang 1) tai Dlgu 1 cta
Hop dong va Bang tinh may moc thiét bi lam thém gio (Bang 2) tai Dicu 2 cua
Hop dong, C.ty Vtong hop gia tri Hop dong s6 12 la:

327.225.000 ddng + 10% thué gia tri gia ting (32.722.500d) = 359.947.500 dong.

Sau khi tong hop gia tri Hop dong sé 12, hai bén thong nhat giit nguyén khi
luong thuc hién theo thang va quy d6i gid ting ca ctia may xdc, gid ting ca cta o
t6, gio ting ca ctia nhan coéng va tién stra may thanh giod ting ca clia may xlc va
gid ting ca ctia nhan cong tong cong 1a 45 gid tang ca. Tur d6 C.t6y V 1ap hoa don
GTGT s6 0000054 ngay 31/12/2016 nhu sau:

STT | Teén hang héa, dich vu Don vi S6 Poan gia | Thanh tién
tinh lwgng
1 Xe 6 t6 Howo 25 tin thang 01 50.000.000 | 50.000.000
2 Xe 6 t6 Howo 25 tin Thang 01 50.000.000 | 50.000.000
3 May xuc Sola Deawo0300 | thang 1,79 | 70.000.000 |125.300.000
4 May ui D65 thang 1,35 |60.000.000 | 81.000.000
5 Gi10 tdng ca cuia may xuc | Gio 45 385.000 17.325.000
6 Nhén cong Gio 45 80.000 3.600.000
Cong tién hang 327.225.000
Thué suat GTGT: 10%, tién thué GTGT 32.722.500
T6ng cong tién thanh toan 359.947.500

Ngay 08/05/2017, hai bén da tién hanh lap bién ban d6i chiéu cong ng, theo
d6 dén ngay 30/4/2017, tong sd tién C.ty Beon no C.ty V 1a 359.947.500d (Ba
tram nam muoi chin triéu, chin bén bay nghin nam tram a"ong) C.ty Vinacppa da
xuat hoa don GTGT so 0000054 ngay 31/12/2016 vé6i doanh sb chua thue GTGT:
327.225.000 dong, tién thué GTGT la 32.722.500 ddng, tong so tién la:
359.947.500d (Ba tram ndm muoi chin triéu, chin bon bdy nghin ndm tram dong)
cho C.ty B. C.ty Bach Pang 15, da bao céo ké khai khau trir thué GTGT dau vao
32.722.500 dong tai to khai thué GTGT thang 02/2017 véi Cuc Thué thanh phd H1
Phong. Doanh s6 chua thué GTGT 327.225.000 dong Cong ty B dang hach toan ng
TK 154, chua hach toan chi phia dé xac dinh két qua kinh doanh. C.ty B ciing bao
40 rd véi Cuc thué thanh phd H1 Phong: “Déi véi Cong trinh nha thi ddu séin
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5000 ché ngoz Quang Ninh da thi cong xong nhu’ng Cong ty chua nhan duoc thanh
toan tir thau chinh Cong ty Cé phan Pau te va T hu’o’ng mai Quoc té Huy Hoang
nén chwa cé kinh phi dé thanh toan cdc khodn no dau vao ciia Céng trinh nay néi
chung, thanh todn tién thué mdy cho Cong ty Vndi riéng”.

C.ty V d3 nhiéu lan yéu cau C.ty B thanh toan s tién 359.947.500 dong cho
C.ty V, théng qua Vin phong Luat su Duy {ch nhiéu lan c6 vin ban yéu cau C.ty B
thanh toan nhung C.ty B vin khong thanh toan sd tién trén cho C.ty V. Theo cong
van s6 80"/BDCDI15 ngay 26/04/2018 cua C.ty B tra 10i, Iy do: “Ong Bui Vii HI
da doi chiéu xdc nhdn cong ng' voi V, tuy nhién ong Bui Vii HI dang gap kho khan
Vé tai chinh do viéc ton dong khéi lieong trén cong truong chwa dwoc nha thau
chinh xdc nhdn va thanh todn nén ong Bui Vii HI chua thanh toan kip thoi cho
khdch hang cung cdp ciing nhie I3 trinh thanh toan véi C.ty V. (BL 78).

C.ty V da cho C.ty B thué may cong trinh va nhan cong van hanh may theo
dung thoa thuan trong Hop dong s6 12; khéi lugng cong viéc C.ty V da dugc 6ng
Bui Vii H1 ky x4c nhan nghiém thu va ddi chiéu cong no day du. Sau khi cong
viéc hoan tat C.ty V di xuat hoa don GTGT s6 0000054 ngay 31/12/2016 cho C.ty
B; Trén co sé d6 C. ty B ciing d thuc hién viéc bao cdo ké khai khau trir thué
GTGT dau vao 32.722.500 dong tai to khai thué GTGT thang 02/2017 véi Cuc
Thué thanh ph6 Hai Phong. Nhung C.ty B da khong thuc hién nghia vu thanh toan
s6 tién 359.947.500d (Ba trdam nam muwoi chin triéu, chin bon bdy nghin nam triam
dong) cho C.ty V.

Qua4 trinh tranh tung tai Toa 4n, C.ty B cung cap Hop dong “Giao khoan
noi bo” sO 24/HPGK/2016 ngay 28/06/2016 gitta C.ty B véi ong Bui Vil HI, va
cho rang: Vi dng H1 da ky Hop ddng giao khoan ndi bo véi C.ty B, can cit Diéu 4
cia Hop dong s6 12, 6ng H1 1a nguoi chiu trach nhiém thanh toan véi C.ty V. Do
hién nay 6ng H1 khong c6 mit & dia phuong, khong vé ddi chiéu voi C.ty Bnhiing
phan viéc da nghiém thu, di thanh toan cho C.ty Vnén C.ty B khong c6 co so dé
chap nhan yéu cau doi thanh toan tién cho C.ty V nhu C.ty V kién doi. C.ty V
khong chap nhan quan diém nay cua C.ty B vi C.ty V ky Hop dong s6 12 véi C.ty
B chir khong ky voi ong Bui Vit H1; Khi hai bén ky Hop dong s6 12, C.ty B khong
cho C.ty V biét vé Hop dong giao khoan noi bo s6 24 ky ngay 28/06/2016 giira
C.ty B voi 6ng Bui Vii H1, vi vay C.ty V khong blet viéc ong H1 da nhan khoéan
viéc thi cong cac phan viéc thudc hang muc ha ting ngoai Nha thi ddu da ning.
Ciing vi thé C.ty V khong biét va khong phai chiu trach nhiém trong viéc éng H1
d3 nhan tién khoan viéc cua C.ty B dé thanh toan cho khach hang. C.ty V xéac dinh
ong Bai Vit H1 chi 1 can bd nhan vién cua C.ty Bach Piang, duoc C. ty B (bén B)
giao thue hién cac cong viéc cua Bén B da ky voi Bén A (C.ty V). Diéu 4 cua Hop
dong 12 ghi nhan viéc 6ng H1 thyc hién trach nhiém, quyén han cua bén B - C.ty
B. Thuc té 6ng H1 c6 thanh toan mot sé khoan chi phi stra chita nho khi c¢6 hong
hoc méay moc khi V thi cong, giita 6ng H1 va C.ty V da ddi chiéu cong ng xong
sudi sau do C.ty V moi xuat hoa don GTGT cho C.ty B. C.ty B di nhan Hoa don
gia tri gia tang do C.ty V xuat cho va da thyc hién viéc khai bao thué véi Cuc thué
Hai Phong dé 1iy d6 lam co s& thanh toan véi nha thau chinh. Vi vay C.ty B phai
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chiu trach nhiém thanh toan cho C.ty V theo gia tri Hop dong C.ty V da thuc hién
xong. Viéc khoan ndi bo gitta C.ty B vé1 ong Bui Vi H1 - C.ty V khong biét,
khéng phai chiu trach nhiém.

Trong don khéi kién ngay 30/5/2018, C.ty V yéu cau C.ty B thanh toéan:

- :Fién thué may cong trinh va nhan cong van hanh may theo thoa thuan trong
Hop dong cho thué may s6 12 la: 359.947.500d (Ba tram nam muoi chin triéu,
chin bon bay nghin nam tram dong).

- Tién 1ai do 15i cham tra: Can ct Diéu 306 Luat thuong mai 2005.

Tai thoi diém khoi kién (thang 05/2018), 1di suat vay tai 03 Ngan hang
TMCP nhu sau: Ngan hang Vietcombank: 8%/ nam, Ngan hang Vietinbank:
8.7%/mam, Ngan hang BIDV: 9%/ nim => Vay tai thoi diém khoi kién, mac 13i
xuat ng qua han trung binh trén thi truong 1a (8% + 8.7% + 9%) : 3 x 150% =
12,85%. Do d6 tién 13i cham tra 13 thang (tinh tr 30/4/2017 dén 31/05/2018) ma
C.ty B phai thanh toan cho C.ty V la: 359.947.500d¢ x (12,85% : 12) x 13) =
50.108.000 dong.

’ Tong cong, dé nghi Toa an budc C.ty B phai tra cho C.ty V 1a 410.055.500 d
(Bon tram muoi triéu , khong trdm ndm muoi [dm nghin nam tram dong).

Tai phién toa so tham, ba Nguyén Thi Thuy L bo sung thém ndi dung kién
d6i tién, dé nghi Toa an budc C.ty B phai tra thém khoan tién 13i cham tra 21 thang
(tinh tr ngay 01/06/2018 dén khi mo phién toa so tham 02/03/2020) la:
359.947.500d x (12,85% : 12) x 21) = 80.943.000 dong.

C.ty V dé nghi Toa an budc C.ty B phai tra cho C.ty V tng sd tién 13i do 15
cham tra 13: 50.108.000 dong + 80.943.000 dong = 131.051.000 dong (Mot tram
ba mdt triéu, khong trim nim mét nghin ddng). Tong cong : sd tién C.ty B phai tra
cho C.ty V 12 490.998.500d (Bén trim chin muoi triéu, chin trim chin muoi tam
nghin, nim traim dong).

* Trong qua trinh tham gia hoa giai, doi chirng chimng cir (BL: 98, 106-107,
115-116, 177-180) Ong Pham Tiéen H trinh bay:

Ngay 11/09/2016, C.ty B va C.ty V c6 ky Hop dong so 12/HDTM vé viée
thué may cong trinh, hop dong nay gom 4 trang, khong c6 phu luc kem theo. Viéc
ky két hop dong do ngudi co tham quyén cia C.ty B 1a 6ng Lé Tién V- Churc vu:
giam doc thyc hién. Trong qua trinh hai bén thue hién hop dong, C.ty Bgiao cho
6ng Bui Vi H1 — 13 doi trudong Poi xay dung s6 3 cua Cty Bach Pang 15 giam sat
nghiém thu va thanh toan cho C.ty V theo Hop ddéng khoan ndi bo sb
24/HDPGK/2016 ngay 28/06/2016 gitra 6ng Bui Vi H1 véi C.ty B. Can ctr theo
Piéu 4 ciia Hop dong thué may sd 12 thi 6ng Bui Vit H1 — Pgi truong doi xay
dung s6 3 1a ngudi chiu trach nhiém thanh toan Hop dong nay véi (khach hang)
Cty V.

Do 6ng Bui Vi H1 hién da di khoi noi cu tri — theo du luén thi hién nay ong
Bui Vi H1 dang lam viéc & thanh phd H6 Chi Minh (khong 16 dia chi cu thé). C.ty
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Beiing d lién lac voi 6ng Bui Vii HI qua sé dién thoai 0982 262 877 va s Gmai
cuia 6ng H1 I&: buivuhai7l@gmail.com, di dén déc ong H1 tro vé C.ty Bdé dbi
chiéu cong viéc lién quan dén viéc nghiém thu, thanh toan cong viéc ciia Hop ddng
s6 12 voi C.ty V nhung dén nay éng H1 van chua vé. Do 6ng H1 chwa quyét toan
xong v6i C.ty B dbi v6i cong trinh Nha thi ddu 5000 chd, vi vay C.ty B ciing chua
thanh quyét toan duge voi don vi cha dau tu (nha thau chinh) 1a Cong ty TM Quéc
té Huy Hoang. Vi vay, cdc chumg tur lién quan dén phat sinh cong no voi C.ty
Vchua dugc Doi xay dung s6 3 do dng Bui Vit H1 13 doi trudng giri vé cho C. ty B,
C.ty B chua dbi chiéu nhat trinh va bén ban nghiém thu, 6ng H1 chua cung cép ho
so cong ng véi C.ty V, chua thong nhat duoc sd liéu vé cong no véi V la
359.947.500 dong nén C.ty B chua biét chinh x4c cac phan viéc Cong ty V di thuc
hién theo Hop ddng s6 12, chua c6 co s¢ xac nhin cong ng véi C.ty V theo Hop
dong s6 12 nhu C.ty V yéu cau. Mic du Nha thi dau da nang 5000 chd di hoan
thién va dua vao st dung, nhung C.ty B chua tri¢u tap duoc 6ng Bui Vi Hl vé
C.ty dé thanh quyét toan cac phan khéi luong cong viéc ong H1 da nghiém thu,
hién nay ciling chua quyet toan dugc cong viée gitta C.ty B voi Cuty Co phan
Thuong mai — Pau tu Qudc té Huy Hoang (nha thau), vi vay C.ty B chua thanh
quyét toan duoc véi C.ty V.

Qua xem xét toan bo tai liéu théng ke, tong hop thanh toan khi luong cong
viéc C.ty V da thuc hién theo Hop dong s6 12 ¢6 chit ky nghiém thu ctia ong BUi
Vii H1 do bén nguyén don giri kém theo Pon khoi kién va ban trinh bay chi tiét vé
viéc C.ty V di lam, do nguoi dai dién ctia nguyén don cung cép tai phién hoa giai,
phién hop dbi ching cir, 6ng Hoai chua thira nhan ndi dung céc tai liéu nay, chua
khang dinh dugc chit ky trong cac tai liéu nay 1a chit ky cua ong Bui Vi H1. C.ty
B khong yéu cau giam dinh chir ky ctia 6ng H1 trong cac tai liéu nay.

~ Nay Cty V khoi kién C.ty B va yéu cau thanh toan cong ng voi sb tién no do
khoi lwgng hoan thanh theo Hop dong cho thué may cong trinh s6 12 la
359.947.500d, va tien 1ai phat sinh do 16i chdm tra tir 30/4/2017 dén 31/5/2018 Ia
131.051.000 dong , tong cong 1a 490.998.500 dong, C.ty B chua c6 co s¢ dé chap
nhan.

Tai phién toa so tham 6ng Pham Tién H trinh bay:

- Khi ky Hop dong s6 12 v6i C.ty V, C.ty B khong cho C.ty V biét vé Hop
dong giao khoan ndi bo gitra 6ng Bui Vit H1 va C.ty B Hop dong so 12 khong ¢6
phu luc 1a Hop dong giao khoan noi bd gitra ong Bui Vi H1 va C.ty B.

- C.ty B nhan dugc Hoa don GTGT s6 0000054 ngay 31/12/2016 cua Cty V
xuat ChO‘C.ty B; CtyB cling da thuc hién Viég bao cao ké khai khau trir thue
GTGT dau vao 32.722.500 dong tai to' khai thué GTGT thang 02/2017 véi Cuc
Thug thanh pho Hai Phong. Muc dich 1a d€ c6 can cir thanh toan tién cong trinh voi
chu déau tu (Cong ty TM Quoc t¢ Huy Hoang — 1a nha thau chinh), qua do ciing bi€t
kho1 lugng cong viéc V da hoan thanh theo Hop dong cho thué may cong trinh s6
12 c6 gid tri 1la 327.225.000 dong.

- Tai to khai thué GTGT thang 02/2017 cua C.ty B véi Cuc thué Hai Phong,
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C.ty B ciing béo céo: Doanh s6 chua thué GTGT 327.225.000 dong C. ty Bach
B.%mg 15 dang hach toan ng TK 154, chua hach toan chi phia dé xac dinh két qua
kinh doanh. Pbi véi Cong trinh nha thi dau san 5000 chd ngdi Quang Ninh d3 thi
cong xong nhung Cong ty chua nhan dugc thanh toan tir thiu chinh Cong ty Co
phan Pau tu va Thuong mai Qudc té H nén chua c6 kinh phi dé thanh toan céc
khoan no dau vao ctia Cong trinh ndy noéi chung, thanh toan tién thué may cho C.ty
V noi riéng.

- C.ty B di lién lac duoc v6i ong Bui Vi H1, yéu cau ong H1 vé C.ty dé dbi
chiéu sd liéu cong viéc da nghiém thu, thanh todn véi C.ty V n6i riéng va céc
khach hang khéc néi chung (vi dng H1 con nhén giao khoan mot s0 phéan vige khac
trong vigc thi cong Ha tang ngoai Nha thi ddu 5000 chd Quang Ninh). Sau khi 6ng
H1 vé giai quyet cong viée ¢o lién quan rd rang, C.ty B duoc nha thau chinh la
C.ty H tra tién thi s& thyuc hién viéc thanh toan cho C.ty \4 noi riéng va cac khach
hang khac néi chung. Nhung do hi¢n nay 6ng H1 chua vé 1am viéc vai C.ty B nén
C.ty B chua c6 co s¢ dé thanh toan tién Tién thué may cong trinh va nhan cong van
hanh may theo thoa thuan trong Hop dong s6 12 nhu C.ty V yéu cau, cung chua
thé chap nhéan dugc tién 13i do 18i cham tra vi chua xac dinh dugc s6 tién phai
thanh toan goc 13 bao nhiéu.

V61 ndoi dung trén, tai ban an kinh doanh thuong mai so tham s
03/2020/ST-KDTM, ngay: 09/03/2020 ctia Toa 4n nhan dan thanh phé Ha Long,
xtr: Can cur: khoan 1 Piéu 30, diém b khoan 1 Piéu 35, diém g khoan 1 Piéu 40,
khoan 2 Diéu 228, Diéu 85, 86, 87, 137, 138 Bo luat td tung dan sy 2015; Diéu
385, 472, 481, khoan 1 Diéu 357 B6 luat dan sy 2005; Diéu 85, 306 Luat Thuong
mai 2005; Ngh1 quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc Hoi 14 quy dinh vé murc thu, mién, giam, thu ndp quan 1y va sir
dung an phi 1€ phi Toa an.

Xir: - Chap nhan toan bo yéu ‘cﬁu khoi kién, yéu cau bo sung noi dung khoi
kién trong viéc “Tranh chap Hop dong thué tai san” cua Cong ty TNHH Dau tu
Xay duyng V vé1 Cong ty CP Xay dung DPau tu va phat trién B

- Hop dong cho thué may cong trinh s6 12/HPTM-V ngay 10/09/2016 c6
hiéu luc phap luét.

- Cong ty CP Xay dung Pau tu va phat t;ién B phai thanh toan tién cho
Cong ty TNHH Pau tu Xay dung V s0 tién cu thé nhu sau:

+ Tién thué may cong trinh va nhan coéng van hanh may theo thoa thuan

trong Hop dong cho thué may sd 12 1a: 359.947.500d (Ba trdm ndm muoi chin
triéu, chin bon bdy nghin nam tram dong).

+ Tién 14i do 16i cham tra 34 thang (tur 30/4/2017 dén 02/03/2020) la:
359.947.500 d x (12,85% : 12) x 34) = 131.051.000 dong (Mot tram ba mot tricu,
khong tram nim mét nghin dong).

Téng cong : 1a 490.998.500 d (Bén tram chin muoi triéu, chin trim chin
muoi tdm nghin, ndm trdm dong).



Ngoai ra ban an cOn tuyén budc nghia vu chiu an phi va quyén khang céo.

Ngay 16/3/2020, bi don khang cdo toan b ban an so tham véi ndi dung:
Trach nhiém tra ng thudc 6ng Bui Vi HI, vi ly do: Cong ty da giao cho éng Bui
Vi H1 — dd1 trudng doi xay dung s6 3 chiu trach nhiém thuc hién va thanh toan
hop ddng thué may sé 12. Ong H1 khéng c6 mit tai phién toa, khong dbi chiéu
duoc chinh xac tai litu, sb luong, do do6 viéc xét xir khong diung, anh hudng
nghiém trong dén quyén, loi ich hop phap ctia bi don.

Ngay 17/4/2020, Vién kiém sat nhan dan tinh Quang Ninh khang nghi cac
noi dung 1. Vé xéac dinh quan hé phap luat: Can ct don khdi kién ciia Cong ty V
c6 ndi dung thé hién: Cong ty V va Cong ty B da ky hop dong c6 nodi dung: Cong
ty Bach Pang 15 thué may xtc, may ui, 6 to ( bao gbém ca cong nhén van hanh
may) dé phuc thi cong cong trinh Nha thi ddu da ning, thoi gian lam viéc 1a
7h/ngay = 182h/thang = 26ca/thang. Cong ty V ¢6 nhi€ém vu an toan lao dong, tra
lwong cho céng nhan van hanh may, chiu trach nhiém d6i voi moi rai ro khi thi
cong...Cong ty B chiu chi phi ddu mdy, cir can bd trong coi may moc khi khong
hoat dong, néu mat phai boi thuong thi€t hai..Nhu vay, nd1 dung théa thuan thé
hién: Cong ty B thué Cong ty V thuc hién céng viéc cb tra tién, duge cung ung
may moc, thiét bi va nhan cong; phuong thirc thanh toan theo ngay cong lao dong
clia cong nhan van hanh. Vi vay, mic du du hop dong co tiéu dé 1a: “Hop dong
thué tai san” nhung do d6i tuong cia hop ddng 13 nhitng céng viée cu thé dugc
phap luat thira nhan nén day phai 1a Hop dong dich vu theo quy dinh tai Diéu 518,
519 Bo luat dan sy nim 2005. Ban an so thidm xac dinh mdi quan hé phap luét
“Tranh chap hop dong thué tai san”, trong khi dbi twong ctia hop dong khong phai
la tai san la chua dam bao.

2. Vé ap dung phap luat: Do xac dinh sai moi quan h¢ phap luat nén ban an
d3 ap dung Piéu 481 BLDS nim 2005 (quy dinh vé Gia thué tai san) la khong
ding. Ngoai ra, ban an so tham con ap dung cac Piéu 472, khoan 1 Piéu 357 Bo
luat dan sy 2005 (quy dinh vé quyén s& hiru d6i véi tai san vay; vé cham dut thé
chap tai san) la khong phu hop v6i quan hé phap luét tranh chap Hon nira, Toa an
khong quyet dinh 4p dung, thay do6i hodc huy bién phap khan cap tam thoi nhung
lai vién dan Diéu 137, 138 Bo luat to tung dan su (quy dinh vé viéc thay d6i, bo
sung, huy bé viéc ap dung bién phap khan cap tam thoi) 1a khéng phi hop.

~ 3.Veéndi dung: Ban 4n tuyén bugc Cong ty B phai thanh toan cho Cong ty V
tong so tien 490.998.500 dong (tién thué may, nhan cong van hanh 359.947.500
dong va tién lai do cham thanh toan 131.051.000 dong) nhung khong xac dinh
nghia vu chérp tr:él khi thi hanh an, 1a vi pham quy dinh tai diém b,‘khoénq 1, Piéu
13 Nghi quyét s6 01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi dong tham phan
toa an nhan dan toi cao.

Tai phién toa phtc thim, Vién kiém sat giit nguyén ndi dung khang nghi.
Pai dién Vién kiém sat nhan dan tinh Quang Ninh phat biéu y kién:
- V& t6 tung: Tham phan chu toa, cac tham phan va thu ky toa an da chap
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hanh dtng cac quy dinh cua Bo luat t tung dan sy. Nguyén don, bi don va nguoi
dai dién da thuc hién ding quyén va nghia vu theo Piéu 70, 71, 72 BLTTDS;
ngudi ¢6 quyén loi nghia vu lién quan khéng thuc hién dung quy dinh vé quyén,
nghia vy ciia minh theo Diéu 70, 73 BLTTDS.

- V& noi dung: Can ct khoan 2 Diéu 308 BLTTDS, dé nghi HDXX phuc thim
stra Ban 4n so tham s 03/2020/KDTM- ST ngay 09/3/2020 ctia Toa an nhan dan
thanh phd Ha Long ddi voi phan xac dinh quan hé phap luét tranh chip, vién dan
diéu luat, xac dinh nghia vu cham tra khi thi hanh an.

NHAN DPINH CUA TOA AN:

[1] V& t6 tung, quan hé phap luat: Cép so tham xéac dinh dung quan hé phap
luat va xac dinh ding tu cach duong su.

Khang cao cua bi don va khang nghi lam trong han lut dinh nén dugc xem
xét theo trinh tu phtc tham. Pdi véi ngudi cd quyén loi, nghla vu lién quan Ong
Bui Vil H1, di dugc Toa 4n tridu tap hop 18 1an thir hai vang mat khong c6 1y do.
Can cur khoén 3 Piéu 296 Bo luat To tung Dan su, Hoi dong xét xtr tién hanh xét
XU vang mat doi véi ong Bui Vi H1.

[2] Xét khang céo ctia bi don COng ty B cho rang: Trach nhiém tra ng thudc
ong Bui Vi H1, vi ly do: Cong ty da giao cho 6ng Bui Vii H1 — d6i truong doi xay
dung s6 3 chiu trach nhiém thyc hién va thanh toan hop dong thué may sé 12. Ong
H1 khong c6 mat tai phién toa, khong dbi chiéu dugc chinh xac tai liéu, sb luong,
do d6 viéc xét xtr khong ding, anh huong nghiém trong dén quyén, loi ich hop
phap cua bi don.

Hoi ddng xét xtr thdy: Tai cac phién toa phiic tham, bi don khang céo nhung
c6 don xin hodn phién toa vi Iy do stc khoe khong tot, do dich Covid- 19 nhung
khong dua ra dugc cin cr, mat khac thanh phd Hai Phong khéng phai 1a tinh bi
gidn cach xa hoi theo chu truong phong chdng dich Covid- 19. Can ctr khoan 3
Picu 296 Bo luat To tung Dan sy, Hoi dong xét xir phuc tham dinh chi xét xtr phic
tham d6i v&i yéu cau khang céo cta bi don Cong ty B. Ban an so tham budc Cong
ty CP Xay dung Pau tu va phat trién B phai thanh toan tién cho Cong ty TNHH
Pau tu Xay dung V c6 hiéu luc phap luat.

[3] Khang nghi cua Vién kiém sat;

- Thtr nhét, vé quan hé phap luat:

Can ctr don khoi kién cua Cong ty V c6 ndi dung thé hién: Cong ty V va
Cong ty B da ky hop dong c6 noi dung: Cong ty B thué may xtc, may ui, 6 to (bao
gdm ca cong nhan van hanh may) dé phuc vu thi cong cong trinh Nha thi dau da
nang, thoi gian lam viéc 1a 7h/ngay = 182h/thdng = 26ca/thang. Cong ty V co
nhiém vu an toan lao dong, trd luong cho cong nhan van hanh may, chiu trach
nhiém d6i voi moi rai ro khi thi céng... Cong ty B chiu chi phi dau may, ctr can bo
trong coi may moc khi khong hoat dong, néu mat phai boi thuong thiét hai...

Piéu 472 B6 luat Dan sy nam 2015, quy dinh: “Hop dong thué tai sdn...
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theo dé bén cho thué giao tai san cho bén thué dé sir dung trong mét thoi han, bén
thué pH1 trd tién thué”. Tai hop dong thué tai san sb 12 giita Cong ty TNHH Dau
tu xdy dung V va CTCP Xay dung — du tu phét trién B, d6i tugng 1a may xuc,
may Ui, 6 to. Cip so thim xac dinh quan hé phap luat 1a tranh chip hop dong thué
tai san 1a phu hop, ndi dung khang nghi nay cta Vién kiém sat khong c¢6 can ctr
chéap nhan.

- Th{ hai, ban 4n so thim ap dung cac Diéu 472, khoan 1 Piéu 357 Bo luét
Dan sy 2005 (quy dinh vé quyén s& hiru dbi véi tai san vay, vé cham dut thé chap
tai san). Hon nira, Toa an khong quyet dinh ap dung, thay doi hodc hay bién phap
khan cap tam thoi nhung lai vién dan Piéu 137, 138 Bo luat T tung Dén sy (quy
dinh vé viéc thay d6i, bd sung, huy bo viéc ap dung bién phap khan cap tam thoi).

Hoi dong xét xur thdy, cip so thim xéac dinh quan hé tranh chip hop dong
nhung ban 4n lai ap dung cac diéu luat (Piéu 472, khoan 1 DPiéu 357 BLDS nim
2005) vé quyén so hitu tai san vay, thé chap tai san; mat khac hd so vu an khong co
ap dung bién phap khan cap tam thoi nhung lai ap dung Piéu 137 BLTTDS, quy
dinh: Thay d6i, 4p dung bién phap khan cap tam thoi; Piéu 138 BLTTDS, quy
dinh: Huy bo viéc ap dung bién phap khan cap tam thoi.

Cép so tham ap dung cac quy dinh trén 14 cau tha, can nghiém tuc rat kinh
nghiém.

- Thir ba, ban an tuyén budc Cong ty B phai thanh toan cho Cong ty V tong
s6 tién 490.998.500d0ng (tién thué may, nhan coéng van hanh 359.947.500 dong va
tién 13i do cham thanh toan 131.051.000 ddéng) nhung khong xac dinh nghia vu
cham tra khi thi hanh 4n, 14 vi pham quy dinh tai diém b, khoan 1, Piéu 13 Nghi
quyét s6 01/2019/NQ-HPTP ngay 11/01/2019 cta Hoi dong tham phan Toa an
nhan dan t6i cao.

Mit khac, hop dong gitra CTCP Xay dung - Pau tu phat trién B va Cong ty
TNHH Pau tu Xay dung V ky két ngay 10/9/2016 c¢6 ndi dung hinh thirc phu hop
véi quy dinh cia B luat nay thi ap dung quy dinh ctia B luat Dan sy nam 2015
dé giai quyét, cap so tham ap dung Bo luat Dan su nam 2005 dé giai quyét la
khéng chinh xac.

Tir phén tich trén Hoi dong xét xtr chap nhan mot phan khang nghi cua Vién
kiém sat nhan dan tinh Quang Ninh. Stra ban 4n so tham vé ap dung diéu luét.

[4] Vé an phi kinh doanh thwong mai phac tham: bi don phai chiu 4n phi
phuc tharn theo quy dinh cua phap luat. Day la vu an kinh doanh thuong mai,
nhung cip so thim béo du phi thiéu can rat kinh nghiém.

Cac qqyet dinh khac cua ban an dan su so tham khong bi khang c4o, khang nghi
c6 hiéu luc ké tir ngay hét thot han khang céo, khang nghi.

Vi cac lé trén,
QUYET DINH:
Cin ct vao khoan 3 Diéu 296 Bo luat TH tung Dan su; Dinh chi xét xir phic
10



tham ddi voi khang cao ciia bi don Cong ty Co phan xay dung — Pau tu Phat trién
B.

Can ctr vao khoan 2 Diéu 308 Bo luat TH tung Dan su; Chép nhan mot phﬁn
khang nghi cia Vién kiém sat nhan dan tinh Quang Ninh. Sira ban 4n kinh doanh
thuong mai so tham s 03/2020/ST-KDTM, ngay: 09/03/2020 ctia Toa an nhan
dan thanh phd Ha Long.

Can cu: khoan 1 DPiéu 30, diém b khoan 1 Diéu 35, diém g khoan 1 Diéu 40,
Piéu 85, 86, 87 Bo luat To tung Dan su 2015; Pidu 472, 473, 474,481, Diéu 357,
Dleu 688 Bo luat Dan sy nam 2015; Piéu 85, 306 Luat Thuong mai 2005; Nghi
quyét 326/2016/UBTVQH14 ngay 30/ 12/2016 ciia Uy ban Thuong vu Qubc Hoi
14 quy dinh v€ muc thu, mién, giam, thu ndp quan 1y va s dung an phi 1¢ phi Toa
an. Diéu 26 Luat Thi hanh an Dan su.

Xu:
1- Chép nhéan yéu cau khéi kién ciia Cong ty TNHH Pau tu Xay dung V.

- Cong ty CP Xay dung Pau tu va phat t,riér‘l Bach f)ﬁng 15 phai thanh toan
tién cho Cong ty TNHH Dau tu Xay dung V s6 tién cu thé nhu sau:

+ Tién thué may cong trinh va nhan coéng van hanh may theo thoa thuan
trong Hop dong cho thué may sé 12 1a: 359.947.500d (Ba tram ndm muoi chin
triéu, chin bon bay nghin ndm tram dong).

+ Tién 1ai do 16i cham tra 34 thang (tur 30/4/2017 dén 02/03/2020) la:
359.947.500 @ x (12,85% : 12) x 34) = 131.051.000 dong (Mot tram ba mot tricu,
khéng trim nim mdt nghin dong).

Téng cong: 1a 490.998.500 d (Bén trim chin muoi triéu, chin trim chin
muoi tdm nghin, ndm tram dong).

Ké tir ngay ban an c6 hi¢u luc phap luat va Cong ty TNHH Pau tu Xay
dung V ¢6 don yéu cau thi hanh an cho dén khi thi hanh an xong, Cong ty CP Xay
dung Pau tu va phat trién B phai tra 13i d6i v6i sb tién cham tra. Lai suat phat sinh
do cham tra tién duoc x4c dinh theo thoéa thuin ctia cac bén nhung khong duoc
vuot qua muc 13i suat dugc quy dinh tai khoan 1 Diéu 468 ctia Bo luat Dan sy; néu
khong thoa thuan duoc thi thuc hién theo quy dinh tai khoan 2 Diéu 468 cua Bo
luat Dan su.

Trudong hop ban an dugc thi hanh theo quy dinh tai Biéu 2 Luét Thi hanh an
Dan su, thi ngudi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy ¢6 quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luét Thi hanh 4n dan
su. Thot hi¢u thi hanh an dugc thyc hién theo quy dinh tai diéu 30 Luat Thi hanh
an Dan su.

2- V& an phi kinh doanh thwong mai so tham, phuc thim:

- Bugc Cong ty CP Xay dung Pau tu va phét trién B phai chju 23.640.000d
(Hai ba triéu, sau tram bon muoi nghin dong) an phi kinh doanh thwong mai so
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tham.

- Cong ty CP Xay dung DPau tu va phat trién B phai chiu 2.000.000d, 4n phi
kinh doanh thwong mai phtc thAm, nhung duoc trir di 300.000d, dy phi phuc tham
d3 nop tai bién lai thu tam tng an phi, 1& phi Toa an s6 0002319 ngay 04/5/2020,
tai Chi cuc thi hanh an dan su thanh phé Ha Long, con phai ndp 1.700.000d (mot
triéu bay tram nghin dong), 4n phi kinh doanh thuong mai phitic tham.

Cac quyét dinh khéc cia ban an dan su so tham khong bi khang céo, khang nghi
c6 hiéu luc ké tir ngay hét thoi han khang cao, khang nghi

Ban 4n phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU

- Céc duong su; THAM PHAN - CHU TOA PHIEN TOA
- Vién kiém sat tinh Quang Ninh;

- Toa 4n nhan dan thanh ph Ha Long;

- Chi cyc Thi hanh 4n thanh ph6 Ha Long;

- Vin phong, Luu ho so.

Ngb Vin Thang
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