TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THI XA BEN CAT Doc 1ap - Tu do - Hanh phuc
TINH BINH DUONG

Bén an sb: 71/2022/DS-ST
Ngay: 30-9-2022 ,
VIV tranh chap thira ké tai san

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA BEN CAT, TINH BINH DUONG

- Thanh phin Hpi dong xét xir so' thim gom cé:

Thdm phan - Chii toa phién toa: Ong Vii Phudc Thanh

Cdc Hoi tham nhan dan:

1. Ong B4 Minh Tung;

2. Ong Lé Thanh Tam.

- Thuw ky phién toa: Ba Dang Thi Nga — Thu ky Toa an nhan dan thi xa

Bén Cat, tinh Binh Duong.

- Dgi di¢n Vign Kiém sit nhan dan thi xd Bén Cit, tinh Binh Duong
tham gia phién toa: Ba Pham Thi Quynh - Kiém sat vién.

Ngay 30 thang 9 nam 2022, tai try s¢ Toa 4n nhén dan thi xa Bén Cat, tinh
Binh Duong, xét xir so thdm cong khai vu an thu ly s6: 429/2020/TLST-DS
ngay 24 thang 11 nam 2020 v€ viéc: “Tranh chap thira k€ tai san”, theo Quyet
dinh dwa vu an ra xét xtr so: 177/2022/QDBST-DS ngay 14/9/2022, giira cac
duong su:

- Nguyén don: Ba Nguyén Thi Thiy H, sinh nim 1978 (c6 mit)

Tra tai: Ap BT, x4 LH, huyén BB, tinh Binh Duong.

Nguoi dai dién hop phap: Ong Nguyén Dinh K, sinh nim 1986; tru tai:

Khu phé 5, phuong MP, thi xa BC, tinh Binh Duong, 1a nguoi dai dién theo uy
quyén (theo Gidy uy quyén ngay 01/12/2020) (c6 mit).

- Bi don: Ong Nguyén Vin B, sinh nam 1955 (c6 mit)
Pia chi: T6 9, khu phd 3, phuong T, thi xa BC, tinh Binh Duong.

Nguoi dai dién hop phap: Ba Tran Nguyén Thi H10ai P, sinh nam 1997,
dia chi lién hé: S6 452, du’(‘mg MP, Phu’(‘):ng X, Qu@n Y, Thanh phé H6 Chi Minh,
1a nguoi dai dién theo iy quyén (theo Giady uy quyén ngay 13/6/2022) (c6 mat).

Nguoi bao vé quyén va loi ich hop phap ctia bi don: Ba Ngd Thai Tung T
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- Luat su cua Van phong Luat su DG, thudc Poan Luat su Thanh phé HO Chi
Minh (cé mat).

- Nguroi ¢6 quyén loi, nghia vu lién quan:
1. Ong Nguyén Céng T1, sinh nim 1949

Dia chi: S6 186/9 duong Nguyén Van Tiét, to 81, khu pho 12, phuong
Pht Cuodng, thanh phé Thu Dau Mét, tinh Binh Duong (co yéu cau xét xur vang
mat).

2. Ong Nguyén Van B1, sinh nim 1965

. biachi: T6 9, khu phé 3, phuong TP, thi xa BC, tinh Binh Duong (c6 yéu
cau xét xur vang mat).

3. Ong Nguyén Vin B2, sinh nim 1963

Pia chi: S6 269, duong HCG, khu phd 7, phuong 3, thanh phé TN, tinh
Tay Ninh (c6 yéu cau xét xir vang mat)

4. Ong Nguyén Van N, sinh nim 1952

Dia chi: Ap PN, xa PD, thi x4 BL, tinh Binh Phudc (c6 yéu cau xét xir
vang mat).

5. Ba Tran Thi Thiy K, sinh nim 1956

Dia chi: S6 355, duong NPT, phuong HT, thanh phé TDM, tinh Binh
Duong.

6. BaNguyén Thi Hong P1, sinh naim 1971

Pia chi: T6 4, khu phd 4, phuong Théi Hoa, thi xa Bén Cat, tinh Binh
Duong.

Nguwoi dgi dién hop phap cua dng B2, 6ng B1, ba K, dng N va ba P1: Ong
Nguyén Dinh K, sinh nim 1986; dia chi: Khu pho 5, phuong MP, thi x& BC,

tinh Binh Duong, 1a nguoi dai dién theo Uy quyén (theo Gidy tly quyén ngay
05/12/2020) (c6 mat).

7. Ba Nguyén Thi H1, sinh nim 1958 (c6 mit)
Dia chi: T6 9, khu phé 3, phuong TP, thi xa BC, tinh Binh Duong.
8. Ong Nguyén Thanh P2, sinh nam 1969

‘ Dia chj: T6 9, khu phé 3, phuong TP, thi xa BC, tinh Binh Duong (cé yéu
cau xét xur vang mat).

9. UBND phuong Tan DPinh, thi x3 Bén Cat (c6 yéu cau xét xir ving
mat)

Try s6: Khu phd 3, phuong Tan Pinh, thi xa Bén Cat, tinh Binh Duong.
Nguoi dai dién hop phap: Ong Bui Vian C — chite vy: Chu tich
NOI DUNG VU AN:
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1. Theo Pon khdi kién, Pon khoi kién bé sung va qud trinh 16 tung,
nguyén don ba Nguyen Thi Thuy H va nguoi dai dién theo uy quyén trinh bay
nhu sau:

Ong Nguyen Vian B0 (chét nam 1985, khong co glay chung tir) va ba
Nguyen Thi TO (chét nim 2019) chung sdng voi nhau va c6 tit ca 08 ngudi con
gdom: Nguyén Vin N, Nguyen Vin B3 (liét si, chét ndm 1981, c6 vo tén Tran
Thi Thuy K, con tén Nguyen Thi Thay H — nguyén don), Nguyen Vin B2,
Nguyen Vin B1, Nguyén Thanh P2, Nguyén Thi Hong P1, Nguyén Céng T1,
Nguyén Vin B (bi don).

Luc con song, ong BO va ba TO tao 1ap dugc khdi tai san chung 1a:

- Quyén sir dyng dat s6 phat hanh AM 335398, sb vao s6 H 03743 do
UBND huyén Bén Cat cap cho ba Nguyén Thi TO vao ngay 29/4/2008 véi 19
thtra dat, thudc to ban d6 s6 17, dién tich 8. 832m? tai phuong Tan DPinh, thi xa
Bén Cat, tinh Binh Duong (d3 dugc phan chia thira ké xong theo Quyét dinh sd
58/2020/QDST-DS ngay 23/9/2020 cia TAND thi xi Bén Cat, tinh Binh
Duong). Nguyén don khong tranh chap phan nay.

- Quyén sir dung dat s6 phat hanh AM 555615, sb vao sd6 H 03742 do
UBND huyén Bén Cét cip cho ba Nguyén Thi TO vao ngay 29/4/2008 véi thira
s6 581, thudc to ban d6 sb 17, dién tich 392,5m’ tai phudng Tan Dinh, thi xi
Bén Cat, tinh Binh Duong. Trén dat c¢6 01 cin nha tinh nghia do UBND huyén
Bén Cat cap cho ba Nguyén Thi TO va 01 cin nha ctia 6ng Nguyén Vin B xay
dung. Sau khi ba TO chét thi 6ng B khong dong ¥ chia thira ké véi 1y do ba TO
da giao cho 6ng B thira dat néu trén thong qua Bang di chic 1ap ngay 01/9/2011.
Nguyén don cho rang Bang di chiic nay khong hop phép.

~ Nguyén don khoi kién yéu cau chia toan b thira s6 581, thude to ban do
s0 17 trén thanh 08 phan bang nhau, va nguyén don xin dugc nhén phan di san
bang quyén stir dung dat (hién vat).

* Tai phién toa, ngueoi dai dién theo ity quyén ciia nguyén don trinh bay:

Nguyén don giit nguyén cac ¥ kién va yéu cau khoi kién. Nguyén don dé
nghi dugc nhan hién vat va ddng y hoan lai gia tri dbi véi cac tai san, cong trinh
do 6ng B xay cét trén pham vi dat dugc chia thira ké. Nguyén don dong Vv voi
két qua do dac, thim dinh va dinh gia tai san. Nguyén don khong yéu cau dinh
gia lai tai san tranh chap. Déi véi can nha tinh nghia trén dat, néu nguyén don
dugc giao quan ly thi nguyén don deng ¥ tiép tuc quan 1y, st dung va tho cling
t6 tién theo ndi dung cua Quyét dinh s6 292/QD-UB ngay 04/8/2000 cua UBND
huyén Bén Cat. Bé nghi HDXX can ctr theo dién tich do dac thuc té dé giai
quyet vu an.

2. Qud trinh 16 tung, bi don éng Nguyén Van B va nguwoi dai dién theo iy
quyén cua bi don trinh bay:
Vé quan hé huyét théng, bi don thong nhat nhu 16i trinh bay cua nguyén
don.
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Phéan dat c6 tranh chap khong phai 13 tai san chung ctia ba TO va 6ng BO,
vi ndm 2008 thi ba TO va cac con da phan chia xong. Theo d6, toan bd phan dat
tranh chap (thtra s6 581, thudc t& ban dd sd 17 tai phuong Tan Dinh, thi xd Bén
Cét) da duogc chia cho ba TO.

Sau d6, ba TO da tu nguyén lap Bang di chiic vao ngay 01/9/2011 tai
UBND xa Tan Dinh, véi ndi dung dinh doat, giao cho 6ng Nguyén Vin B duoc
quyén sir dung thira dat co tranh chip. Ong B ciing duoc ba TO giao cin nha tinh
nghia trén dat dé dung vao viéc thd cliing ong ba, t6 tién. Ong B c6 bo tién ra xay
dung thém 02 cén nha: 01 can nha 6ng dung dé ¢ (bén hong nha tinh nghia) 01
can nha ong xay cho ba TO ¢ khi con song (ndm phia trudc nha tinh nghia). Khi
6ng B tién hanh xay cat cic cong trinh trén thi cac anh em déu biét rd va khdng
ai co y kién phan doi.

Pbi voi yéu cau khai kién ciia nguyén don, thi bi don c6 dé nghi Toa an
khéng chap nhan yéu cau khai kién cta nguyén don vi thira dat nay khong phai
la di san. Bang di chuc lap ngay 01/9/2011 tai UBND xa Tan Dinh la hoan toan
hop phap. Dé nghi Toa 4n xem xét bao vé quyén loi hop phap cho bi don.

_ * Tai phién toa, bi don 0ng Nguyén Vin B va nguoi dai dién theo iy
quyén thong nhdat trinh bay:

Bi don giit nguyén cac ¥ kién da trinh bay trude day. Bi don dong y voi
két qua do dac, tham dinh va dinh gi4 tai san. Bi don khong yéu cau do dac, dinh
gia lai. Bang di chic dugc 1ap 1a hgp phap. Bi don c6 cong sirc trong viée nuoi
dudng, cham séc ba TO trudc khi mat. Phan dét co tranh chap 1a tai san riéng cta
ba TO, khong phai 13 tai san chung cta ba TO va 6ng B0O. Pé nghi HDXX xem
xét khong chap nhan yéu cau khoi kién ciia nguyén don.

3. Nguoi ¢é quyén loi, nghia vu lién quan trinh bay:
3.1. Ba Nguyén Thi H1I trinh bay:
Ba la vo bi don 6ng Nguyen Van B. Nay dbi voi yéu cau khoi kién cua

nguyén don thi ba hoan toan dong ¥ v6i ¥ kién cua bi don 6ng Nguyén Vin B.
Ba khong chap nhén toan bd yéu cau khai kién ctia nguyén don.

Tai phién toa, ba gitr nguyén cac y kién d3 trinh bay. D& nghi HDXX xem
xét bao vé quyén loi hop phap cho vo chong ba.

3.2. Ong Nguyén Dinh K (la nguoi dai dién theo uy quyén cua nhirng
nguoi_co quyen loi, nghia vu lién quan gom: Ba Nguyén Thi Hong P1, ong
Nguyén Vin B2, éng Nguyén Vian N, 0ng Nguyén Vin BI va Ba Tran Thi Thiy
K) trinh bay:

Théng nhat vé quan hé huyét thong nhu nguyén don trinh bay.

Hién tai, ba Nguyén Thi TO va dng Nguyén Vin B0 chét va di san chua
chia, nén ba Nguyén Thi Thay H (la chau ndi) khoi kién yéu cau chia di san cta
ba TO va 6ng BO thi tit ca cac con (ngudi c6 quyén loi, nghia vu lién quan) déu
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ddng v v6i yéu cau khoi kién caa ba H va mdi ngudi co quyén loi, nghia vy lién
quan xin dugc nhan mot phan di san bang 1/8 nhu nguyén don yéu cau.

Qua trinh t6 tung, cac ong, ba: Phong, Bon, Neén, Kiéu (me cua ba H) va
Phuong ty nguyén giao ky phan ctia minh cho ba H (theo Vin ban trinh bay ¥
kién va xin vang mat dé ngay 23/9/2022). Tai phién toa, 6ng Khiém vai tu cach
dai dién Uy quyén cta cac 6ng ba néu trén gitt nguyén ¥ kién nay.

Riéng 6ng Nguyén Vin B2 do 6ng Khiém dai dién theo uy quyén tai
phién toa c6 dé nghi HDXX xem xét chia thira ké tai san cho 6ng B2.

3.3. Ong Nguyén Céng T1I trinh bay:

Ong théng nhat nhu ¥ kién va yéu cau khoi kién cua  nguyén don. Ong tu
nguyén giao ky phan ctiia minh cho nguyén don ba Nguyen Thi Thuy H duoc
huéng (theo Vin ban trinh bay y kién va xin vang mat dé ngay 23/9/2022).

3.4. Ong Nguyén Thanh P2 trinh bay:

Ong théng nhat nhu ¥ kién va yéu cau khai kién cua nguyén don. Ong tur
nguyén giao ky phan ctia minh cho ba Nguyen Thi Thay H duge huong (theo
Vin ban trinh bay y kién va xin ving mit dé ngay 23/9/2022).

3.4. UBND phuong Tdin Dinh (do nguoi dai dién hop phdp) trinh bay:

Theo ghi nhan ¥ kién cta 6ng Tran Vin Tréo nguyén 1a cong chic tu
phap — ho tich 1a nguoi tiép nhan, thy 1y hd so ctia ba Nguyén Thi TO, quy trinh
thuc hién chimg thuc chit ky/diém chi trong Bang di chic duoc thuc hién ding
theo Thong tu s6 03/2008/TT-BTP ngay 25/8/2008 ciia B6 Tu phap huéng dan
thi hanh mot sé diéu cia Nghi dinh s6 79/2007/ND-CP ngay 18/5/2007 cua
Chinh pha vé viéc cip ban sao tur s6 gbc, chimg thuc ban sao tir ban chinh,
ching thyc chir ky. Khi yéu cau ching thuc bang di chic ba TO ¢o gidy kham
strc khoe t6t; lic d6 ba van con minh man, tu nguyén va c6 du ning lyc hanh vi
dan sy, va thyc hién dung quy dinh phap luat.

Can cir Thong tu sd 03/2008/TT-BTP ngay 25/8/2008 cuia B6 Tu phap
huéng dan thi hanh mot sé diéu cua Nghi dinh sé 79/2007/NDP-CP ngay
18/5/2007 ctia Chinh phu vé viéc cip ban sao tir s gbc, chimg thuc ban sao tir
ban chinh, ching thuc chit ky; can ci khoan 2 Piéu 17 Nghi dinh )
79/2007/ND-CP ngay 18/5/2007 cta Chinh phu vé viée cip ban sao tir s6 gbc,
chirg thyc ban sao tir ban chinh, chimg thuc chir ky/ diém chi khi nguoi dan
thuc hién yéu cau chung thuc chit ky/ diém chi phai ky/ diém chi trudc mat
nguoi thuce hién ching thyc chir ky/ diém chi, khong quy dinh phai ky/ diém chi
tung trang, cu thé 1a ba Nguyén Thi TO diém chi truéc mit 6ng Tran Vin Tréo
tai phan cudi ciia noi dung Bang di chuc (trang tha 2), vi vy to thu 1 cua Bang
di chiic khong c6 dau diém chi cta ba TO. Tai 10i chimg ctia Chu tich/ phd chi
tich xa Tan Pinh (trang thr 3) c6 ghi “di chuc nay dugc 1ap thanh 02 ban chinh
(mdi ban chinh gdm 03 td, 03 trang)...” va dugc UBND xa Tan Dinh déng giap
lai ding quy dinh.
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Qua lam vi¢c véi can bo phu trach cong tac Tu phap — ho tich thoi diém
tiép nhan ho so ciia ba Nguyén Thi TO, cy thé 1a 6ng Tran Van Tr cho biét do
thdi gian 1au nén 6ng khong nhd 1& ba Nguyén Thi TO thoi diém d6 co biét doc
biét viét hay khong.

Loi1 chung cua Chu tich/ pho chu tich UBND xa Tan Dinh (to thir 3) ghi
nhan ndi dung sau: ... da ky tén vao di chuc trudce su ¢6 mit cua t6i”. Ong Tran
Vian Tréo sau khi kiém tra tinh phap 1y ctia Bang di chic thi 6ng Tréo cho ba TO
lan tay vao trang thur 2 cua Bang di chtc, sau d6 1ap 101 ching (trang tha 3) va
trinh cho 6ng Nguyén Vin C — Chu tich UBND x4 ky. Do qua trinh 13p 10i
chtng 6ng Tran Vian Tr di so sot khong stra 101 ching tir “ky tén thanh diém
chi” ma dé nguyén 1a ky tén trong khi ba TO diém chi.

Y kién ctia UBND phuong dbi véi don khoi kién ciia nguyén don lién
quan dén yéu cau tuyén di chiic dwoc UBND x4 Tan Pinh chung thuc 1a vo
hiéu: Thoi diém tiép nhan hd so ctia ba Nguyén Thi TO thuc hién theo Théng tu
s6 03/2008/TT-BTP ngay 25/8/2008 cua B6 Tu phap huéng dan thi hanh mot sd
diéu cua Nghi dinh s6 79/2007/ND-CP ngay 18/5/2007 cua Chinh phul vé viéc
cap ban sao tir s6 gbc, chimg thuc ban sao tir ban chinh, chimg thuc chit ky va
Nghi dinh s6 79/2007/ND-CP ngay 18/5/2007 ciia Chinh phu. Theo ghi nhéan y
kién cua 6ng Tran Van Tréo (nguyén 1a cong chic Tu phap — Ho tich 1a nguoi
tiép nhan, thu 1y hd so cta ba Nguyén Thi TO khi yéu cau ching thyc bang di
chic ba TO c¢o gidy kham sic khoe tot. lac d6 ba TO van con minh man, tu
nguyén va ¢6 du nang lyc hanh vi dan su. Cac ho so gidy to ma ba TO kém theo
bang di chuc 1a hoan toan hop phap. UBND x3a thuc hién chung thuc ndi dung di
chuc cua ba TO 14 diing quy dinh.

Qua kiém tra, ra soat hd so luu trit nam 2011 tai UBND phuong khong
con luu ho so 1ap Bang di chic cia ba Nguyén Thi TO, chi con s6 luu hd so.

UBND phuong Tan Dinh cling ¢ y kién xin duoc vang mit trong sudt
qua trinh giai quyét vy an.

* Tai phién toa, Ludt sw Ng0 Thai Tung T la nguoi bdo vé quyén va lgi
ich hop phadp cua bi don 6ng Nguyén Van B trinh bay:

Bang di chldc duogc 1ap ngay 01/9/2011 tai UBND xa Téan Binh 1a hop
phap, khach quan. D4t 13 tai san riéng cta ba T0, khong phai 14 tai san chung cua
ba TO va dng BO. Do thira dat c6 tranh chap khong phai 1a di san, nén dé nghi
HPXX xem xét khong chap nhan toan bo yéu cau khoi kién cua nguyén don.

Truong hop HPXX xéc dinh di chiic trén 1a khéng hop phéap va tién hanh
chia thira ké theo quy dinh phap luat, thi dé nghi xem xét trich mét phﬁn cong
sicc cho 6ng B, vi 6ng B ¢6 nhiéu cong sic trong viéc phung dudng, cham séc
ba TO trude khi chét.

* Kiém sat vién dai dién VKSND thi xd Bén Cat phat biéu quan diém:
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- V& thu tuc tb tung: Tai phién toa, Hoi dong xét xtr, Thu ky phién toa va
nhiing nguoi tham gia t6 tung da tuan thu ding cac quy dinh cua phép luat to
tung dan su.

- V€ noi dung vu an:

Xeét Bang di chuc 18p ngay 01/9/2011 tai UBND Xa Tan Dinh da bi v6
hiéu do cu TO khong biét chir, nhung di chuc lai khong c6 nguoi lam ching.

Trén dét tranh chép c6 01 cin nha tinh nghia do UBND huyén (nay 1 thi
x3) Bén Cat c4p cho ba Nguyén Thi TO vao nam 2000, nhung Toa an khong dua
UBND thi xi Bén Cat vao tham gia t6 tung voi tu cach ngudi co quyén loi,
nghia vu lién quan;

Chura 1am 18 ngudn gdc cta thira dit ba TO duoc cip vao nam 2008 dé xac
dinh day la tai san riéng ctia ba TO hay la tai san chung cta ba TO va éng BO;
trong ho so cap GCNQSDD cho ba TO vao nam 2008 ¢o chir ky, chit viét ctia ba
TO, trong khi cac duong sy lai thura nhan la ba TO khong biét chit; dong thot,
ngudn goc s dung dat ghi 1a d6i s6 tir GCN/QSDD s 0144 nhung khong 13 s6
cii nay dugc cap vao nam nao.

Kiém sat vién de nghi HDXX tam ngung phién toa dé dua UBND thi xa
Bén Cat vao tham gia t6 tung va lam ro cac van dé néu trén. Do vay, vé ndi dung
giai quyét vu an thi dai dién Vién kiém sat khong néu quan diém.

NHAN PINH CUA TOA AN:

[1] Vé tham quyén giai quyét vu an: Nguyén don khoi kién bi don vé
tranh chap thira ké tai san. DAt tranh chap toa lac tai phuong Téan Dinh, thi xa
Bén Cat, tinh Binh Duong. Nhu vy, vu an thudc tham quyén giai quyét cua Toa
an nhan dan thi xa Bén Cat, tinh Binh Duong (theo quy dinh tai khoan 5 Piéu
26; diém a khoan 1 Diéu 35; diém c¢ khoan 1 Diéu 39 Bo luat T tung dan su
nam 2015).

[2] V& noi dung vu an:

Nguyén don khoi kién tranh chip véi bi don, yéu cau tuyén bd Bang di
chac 1ap ngay 01/9/2011 tai UBND xa (nay la phuong) Tan Pinh vo hi¢u, yéu
cau chia thira ké tai san theo phap luat d6i véi dién tich 392,5m? (do dac thuc té
la 408,9m°) thudc thira dét s6 581, to ban d6 s6 17, duge UBND huyén (nay la
thi xa) Bén Cat cdp GCNQSDD cho ba Nguyén Thi TO, véi sé phat hanh AM
555615, s6 vao so H03742 vao ngay 29/4/2008. it toa lac phuong Tan Dinh,
thi xa Bén Cat, tinh Binh Duong. Nguyén don khong tranh chap cac cong trinh,
cdy trong va cac tai san khac trén thira dat ndy. Truong hop duoc giao dat khi
chia thira ké thi nguyén don dong y hoan lai gia tri cc tai san do bi don xay cét.

Bi don khong ddng y trude yéu cau khoi kién ciia nguyén don. Bi don cho
rang bi don di dugc ba TO 1ap Bang di chuc ting cho hop phap thira dét trén,
nén khong dong y trudc yéu cau khoi kién cua nguyén don. Ngoai cin nha tinh
nghia thi cac cong trinh con lai trén dit déu do bi don bo tién ra xdy cat. Thoi



8

diém ba TO con sdng thi bi don dd c6 cong cham soc, phung dudng, xdy cat nha
phia trude cho ba TO ¢, nén dé nghi HDXX xem xét ndi dung nay.

Xét vé quan hé huyét thdng, cac duong su trong vu an théng nhét nhu sau:

Ba Nguyén Thi TO (chét ngay 08/01/2019) va ong Nguyén Vian B0 (chét
nam 1985) co6 08 nguoi con chung gom: Nguyén Cong T1, Nguyén Vin N,
Nguyén Vin B, Nguyén Vin B3 (liét sy, cO vo tén Tran Thi Thay K va c6 01
con la Nguyen Thi Thay H), Nguyén Vin B2, Nguyen Vin B1, Nguyén Thanh
P2 va Nguyén Thi Hong P1. Ngoai ra, 6ng B0 va ba TO khéng c6 nguoi con
riéng hodc con nudi hop phép nao khac.

Vé nguoén géc cta thira dat c6 tranh chép, HPXX thay réng Cu BO chét
nam 1985, cu TO tlep tuc quan ly, su dung phan dét co tranh chap. UBND huyén
(nay 1a thi xa) Bén Cat da cip Giay ching nhén quyén sir dung dat cho ba
Nguyén Thi TO theo Gidy chting nhan sé6 AM 555615 vao ngay 29/4/2008 véi
dién tich 1a 392,5m? (trong dé: 354,5m* ONT va 38m> HLATDB), theo do dac
thue té 1a 408,9m? (trong d6: 354,5m? ODT va 76,7m”> HLATDB). Viéc cép
GCNQSDBD nay 1a trén co so cap d6i Gidy chung nhan sé 144/GCN-SB (hd so
cdp GCN khéong néu rd thoi gian).

Tai phién toa, cac duong su déu thong nhat thira nhan ba TO khong biét
chit, cac gidy to lién quan trong hd so cip GCNQSDD khong phai do ba TO k)'/,
ma do nguoi khac ky thay (khong ro nguoi ky thay la ai), nhung vao thoi dlem
trén thi cac con chau déu biét ba TO tién hanh thu tuc d6i s6 va xin cap lai
GCNQSDD mang tén ba TO. Thoi diém ba TO dugc cap GCNQSDD thi cac con
cu TO déu dong ¥ va khong ai ¢ ¥ kién tranh chap. Nhu vy, c¢6 du cin clr xac
dinh day Ia tai san riéng ctia ba TO ma khong phai 1a tai san chung ctia ba TO va
6ng BO. Viéc trong ho so cap dat co sai sot nhung khong 1am thay doi ban chat
su viéc. Ba TO van la chu sir dung dat hop phap d6i voi thira dat néu trén.

Xét no6i dung cua Bang di chuc 1ap ngay 01/9/2011, HPXX thiy rang
Bang di chiic nay dugc cu Nguyén Thi TO 1ap c6 03 trang. Trang thtr 1 va trang
thir 2 ghi ndi dung dinh doat ctia cu TO, con trang thir 3 ghi ndi dung ching thuc
cia UBND xi Tan Dinh. Tuy nhién, cu TO chi diém chi vao trang thi 2, con
trang thir 1 thi khong ky tén va ciing khong diém chi.

Déi chiéu v6i quy dinh tai Thong tu sd 03/2008/TT-BTP ngay 25/8/2008
ciia Bo Tu phap quy dinh: “trong trwong hop nguwoi yéu cau chirng thie khéng
ky dwoe do khuyét tat hodc khéng biét ky thi viéc chirng thue chit ky dwoc thay
thé bang chirng thuwc diém chi”. Nhung qua ndi dung tra 10i cia UBND phudng
Tan Dinh tai Cong vin s6 380/UBND-TP ngay 08/9/2022 thi Uy ban khdng xéac
dinh rd vao thoi diém chimg thuc di chlc thi ba TO ¢6 biét chit hay khong ma lai
chap nhan cho cu TO diém chi vao trang 2 cua Bang di chuc 1a chua dung quy
dinh phap luat. Xét tai ndi dung chung thuc tai trang 3 thi 161 chung lai ghi la ba
TO da ky tén nhung trén thuc té lai 13 diém chi. Theo quy dinh tai khoan 3 Dleu
652 B6 luat Dan sy nam 2005 quy dinh “Di chiic ciia ngwoi bi han ché vé thé
chat hodc ngueoi khong biét chir phdi dwoc ngwoi lam chiing Idp thanh véin ban
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va co cong chitng hodc chung thuc”, nhung Bang di chic nay lai khdng cé
nguoi lam ching.

Ngoai ra, viéc ba TO khong thuc hién viéc diém chi tai trang thu 1 cua
Bang di chuc dan dén khong c6 co so xac dinh trang thir 1 cua Bang di chuc co
phai 13 ¥ chi thuc té ctua cu TO hay khong. Vlec nay la trai voi quy dinh tai
khoan 2 Diéu 653 Bo luat Dan su nam 2005: . Néu di chiic gom nhiéu trang
thi moi trang phai dwoc danh so thir tw va cé chw ky hodc diém chi ciia nguoi
ldp di chuc™.

V& ndi dung tai trang tht 1 cua Bang di chuc ghi sai s6 thtra dat tai muc
“dat dung dé ¢” 1a thira 580, to ban dd sé 17 trong khi GCNQSDPD ba T0 dugc
cap 14 thira s6 581, to ban d6 s 17.

Nhu vay, tir cac phan tich néu trén, c6 du can cr xac dinh Bang di chlc
lap ngay 01/9/2011 tai UBND x& Tén Dinh cua ba TO da bi v6 hiu. Do vay,
thira dat co tranh chap la di san cua ba TO s& dugc chia déu thanh 08 phan cho
hang thira ké tha nhat gébm cac 6ng, ba: Nguyén Coéng T1, Nguyén Vian N,
Nguyén Vian B, Nguyén Thi Thiuy H (nguoi thira ké thé vi cﬁa ong Nguyén Vin
B3, Liét si), Nguyén Vin B2, Nguyén Vin B1, Nguyén Thanh P2 va Nguyén
Thi Hong P1.

Bién ban dinh gi4 tai san ngay 08/4/2021, Hoi dong dinh gia tai san xac
dinh nhu sau: 354,5m” dit & do thi x 4.550.000 dong = 1.612.975.000 dong;
54,4m* dat HLATDB x 292.000 dong = 15.884.800 ddng. Tong cong, gia tri
thora dat c6 tranh chap 1a: 1.612.975.000 dong + 15.884.800 ddong =
1.628.859.800 dong.

~ Tuy nhién, xét dng B c0 cong strc nudi dudng, cham soc ba TO trude khi
chet, nén HDXX xem xet trich cho 6ng B 20% cdng strc trude khi chia thira ke
theo phap luat, tuong duong la: 1.628.859.800 dong x 20% = 325.771.960 dong.

Nhu véy, phan di san ciia cy TO s& duoc chia dé~u lam 08 ky phéan cho cac
0ng, ba néu trén sau khi trir di cong sirc cua ong B, moi ngudi duge nhén gia tri
tuong duong la: [1.628.859.800 dong — 325.771.960 dong] : 8 = 162.885.930
dong.

Tuy nhién, cac 6ng, ba: T1, P2, B1, N va P1 tu nguyén giao ky phan cta
minh cho ba H. Xét day la y chi tu nguyén cuia cac ong, ba trén nén HDXX ghi
nhan sy tu nguyén nay.

Nhu vay, ong B va 6ng B2 mdi ngudi duge nhan ky phan thira ké véi gia
tri twong duong la: 162.885.980 dong. Riéng ba H dugc nhan ky phan thira ké
tong cong 1a: 162.885.980 dong x 6 = 977.315.880 dong.

Déi véi cac tai san, cong trinh trén thira dat thi cAc duong sy déu thong
nhét chi c¢6 can nha tinh nghia 1a cua ba TO (dugc UBND huyé¢n Bén Cat tang
cho), con lai 1a cac cong trinh do dng B xdy cit, théng nhat khong tranh chép,
nén HDXX khong dit ra xem xét giai quyét.
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Pbi v6i 01 can nha tinh nghia trén dat do UBND huyén (nay 1a thi x3)
Bén Cat cdp cho ba Nguyén Thi TO tai Quyét dinh s 292/QD-UB ngay
04/8/2000. Xeét can nha tinh nghia theo noi dung Quyét dinh nay c6 dién tich Ia
31,5m* (qua do dac thuc té 1a 31,1m° ). Do véy, ba Nguyén Thi Thay H (chau
ndi cua cu Nguyén Thi T0) duorc quyén su dung phan dat duoc chia va dugc
quyén tiép tuc quan 1y, sir dung cin nha nay theo ndi dung cua Quyet dinh néu
trén. Ngoai ra, cac duong su trong vu an khong tranh chap gi d6i voi can nha
tinh nghia nay va déu thong nhit xac dinh cin nha nay chi dugc dung vao muc
dich 1am noi thd cing to tién. Nhu vay, quyén loi cia UBND thi xi Bén Cat
khéng bi anh hudng, nén HDXX xét thiy khong can thiét phai dwa UBND thi xa
Bén Cat vao tham gia to tung trong vu 4n nay.

Ngoai ra, trén phan dat ba H duoc chia c6 cac tai san do 6ng B xay dung
gém: 01 nha cdp 4 phia trudc nha tinh nghia c6 dién tich 24,2m* (don gia
3.450.000 dong/m?) (twong duong gia tri 1a 83.490.000 ddng); san xi ming cd
dién tich 6m’ (don gia 140.000 dong/m?), twong duong gia tri 1a 840.000 dong;
hang rao ludi B40 phia trude khu dét c6 dién tich 7,26m? (4,84m chiéu ngang x
1,5m chiéu cao) (don gia 210.000 dong/m?), twong dwong gia tri 1a 1.524.600
dong. Tong cong 03 tai san nay co gia tri 1a: 83.490.000 dong + 840.000 dong +
1.524.600 dong = 85.854.600 dong. Do vay, ba H phai c6 nghia vu thanh toan
gia tri cac tai san nay cho 6ng B va duoc quyén so hiru, st dung dbi véi céc tai
san nay.

Phan dit ba H dugc chia c6 dién tich thuc té 1 199,1m* (163,7m* dat ¢ do
thi va 35,4m” dat HLATPB). Tong gia tri dat theo dinh gid 13: [163,7m” ODT x
4.550.000 dong] + [35,4m* HLATPB x 292.000 dong] = 744.835.000 dong +
10.336.800 dong = 755.171.800 dong.

Phan dat 6ng B duoc chia ¢o  dién tich 209,8m” (190,8m2 dat & do thi va
19m? dat HLATDB) (trong 190, 8m” ODT thi c6: 168,5m? ODT nidm ngoai hanh
lang va 22,3m* ODT nam trong hanh lang) Téng gia tri dat theo dinh gla la:
[190,8m* ODT x 4.550.000 dong] + [19m® HLATDB x 292.000 déng/m?] =
868.140.000 dong + 5.548.000 dong = 873.688.000 dong. Bdi chiéu voi ky phan
6ng B duoc huong thi dng B nhan gia tri tai san nhiéu hon, cu thé: 873.688.000
ddng — 162.885.980 ddng (gia tri mdi ky phan twong tmg) - 325.771.960 dong
(cong strc) = 385.030.060 dong. Nhu vay, 6ng B c6 nghia vy hoan gia tri chénh
1éch cho ba H va dng B2.

Doi chiéu v6i ky phan ba H dugc nhan 1a 977.315.880 dong, nén ong B
phdi hoan lai gia tri chénh I1éch twong dwong cho ba H la: 977.315.880 dong -
755.171.800 dong = 222.144.080 dong. Ong B hoan cho 6ng B2 162.885.980
dong.

Nhu vay, sau khi ddi trir phén chénh 1éch 6ng B phai hoan cho ba H va
phén gia tri tai san (can nha 24,2m? va san xi mang dién tich 6m’ %) ma ba H phai
hoan lai cho 6ng B, thi dng B ¢0 nghia vu thanh toan cho ba H sb tién tuong tmg
la: 222.144.080 dong - 85.854.600 ddong = 136.289.480 dong.
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’ Tong gid tri tai san twong Gmg ma 6ng B dugc nhén bao gom ky ph:?ln thira
ké va cong stc nuéi dudng la: 322.595.000 dong + 162.885.980 dong =
485.480.980 dong.

Qua do dac thuc té thi dién tich thira dat co tang so voi dién tich dugc cép
theo GCNQSDD (ting 16,4m?). Xét tai thoi diém Toa an phdi hop véi Chi
nhanh Vin phong Pang ky dat dai thi xd Bén Cat va Cong chuc dia chinh
phuong Tan DPinh dé tién hanh do dac, thAm dinh hién trang thi ranh gidi gitra
thira dat nay véi cac thia dat lién ranh da duoc phan dinh 1o bing cac tru bé
tong, khong ai co y kién tranh chip vé ranh moc thira dat. Do vay, cac duong su
dugc quyén lién h¢ voi co quan co thAm quyén dé tién hanh thu tuc dang ky ké
khai, xin cap GCNQSDD cac phan dat dugc chia (theo ban vé kém theo clia Ban
an nay).

D6i voi phan 6 vang co dién tich 3,5m” (0,5m x 7m) gin lién véi can nha
ciia 6ng B xay (trén phan dién tich 6ng B duogc chia thira ké), phan dién tich
3,6m? 6 ving nay bi 16i, 14n sang phan khong gian phia trén cua phan dit ba H
duogc chia. Tuy nhién, xét viéc thao d& phan cong trinh nay s& anh hudng dén gia
tri sit dung can nha cia 6ng B. Tai phién toa, nguoi dai dién theo uy quyen cua
nguyén don cung khong co y. kién gi, dong y dé phan 6 ving nay dugc tiép tuc
t6n tai, nén HDXX xét can dé phan dién tich 6 vang nay dugc ton tai va ong B
duogc quyén tiép tuc str dung.

[3] Vé an phi so tham: Cac duong sy ndp theo quy dinh cua phap luét
tuong (mg voi gia tri ky phan thira ké dugce nhan. Riéng dng B 1a nguoi cao tudi
(trén 60 tu01), ba H 1a con Liét si, nén duoc HPXX xem xét mién an phi dan su
so tham.

[4] V& chi phi do dac, dinh gia tai san va sao luc hd so: Nguyén don tu
nguyén ndp toan bd chi phi, dugc khau trir vao tam trng da nop.

[5] Xét yéu cau khai kién ctia nguyén don 13 ¢6 cin ctr chdp nhan.

[6] Xét y kién cua bi don va ngudi bao vé quyen lg1 hop phép cua bi don
la ¢6 can cur chap nhan mot phan (lién quan dén phan céng sirc cua ong Nguyén
Vin B). Cac ¥ kién khac 1a khong phu hop, nén khong duoc HDXX chip nhan.

[7] Xét y kién cuia vi dai dién Vién Kiém sat tai phién toa lién quan dén
Bang di ghﬁc la Rhfl hop nén dugc HDXX chap 7nhafln. Xét y kién cua vi dgi dién
Vién Kiém sat dé nghi tam ngung phién toa dé dua thém ngudi c6 quyén loi,
nghia vu lién quan va thu thap thém tai lidu, ching cu la khong phu hop, nén
khong dugc HDXX chap nhan.

Vi cac lé trén;

QUYET PINH:

- Cian ctr cac Piéu: 26, 35, 39, 266 va 273 B luat T tung dan sy nam
2015;

- Can ¢t Didu 646; Diéu 647; Diéu 650; khoan 3 DPiéu 652; khoan 2 Diéu
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653; khoan 2 Piéu 658 Bo luat Dan sy nim 2005;

- Cin cir cac Diéu; 612, 614, 618, 650, 651, 652 va 676 B0 luat Dan su
nam 2015;

- Can cir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va
st dung an phi va 1€ phi Toa an;

- Can ct Nghi quyét s6 01/2019/NQ-HPTP ngay 11/01/2019 cua Hoi
déng Tham phan Toa an nhan dan t6i cao hudng dan ap dung mot sd quy dinh
ctia phap luat vé 14i, 13i suét, phat vi pham.

I. Chap nhan yéu cau khoi kién cua nguyén don ba Nguyen Thi Thay H
v6i bi don 6ng Nguyén Vian B vé viée: “Tranh chip thira ké tai san” nhu sau:

1. Tuyén bd “Bang di chuc (lap cho tai san riéng ba T0)” dugc UBND xa
Tan Dinh, huyén Bén Cat (nay 1a phuong Tan Dinh, thi xd Bén Cat) chimg thuc
s0 05, quyén so 01, TP/CC — SCT/HDGD ngay 01/9/2011 bi vo6 hiéu.

2. Chia di san thira ké ctia ba Nguyén Thi TO theo quy dinh phap luat nhu
Sau.

- Nguyén don ba Nggyén Thi Thuy H duoc nhan ky phan thira ké twong
ung gia tri 1a 977.315.880 dong.

- Bi don 6ng Nguyén Vin B duoc nhan ky phan thira ké va cong strc dong
gop tuong ung gia tri la 485.480.980 dong.

- Nguoi ¢o quyén loi, nghia vu lién quan ong Nguyén Vin B2 dugc nhan
ky phan thtra ké tuong tng gia tri 1a 162.885.980 dong.

3. Vé nghia vu hoan gia tri chénh léch:

Bugc bi don ong ngyén Van B c6 nghia vu hoan lai cho cac duong su:
Ba Nguyen Thi Thuy H so tién 1a 136.289.480 dong; 6ng Nguyen Van B2 so
tién 1a 162.885.980 dong.

Ké tir ngdy c6 don yéu cau thi hanh an ctia ngudi dugc thi hanh an cho
dén khi thi hanh an xong, bén phai thi hanh 4n con phai chiu khoan tién 13i cua
s6 tién con phai thi hanh an theo muc 1di sudt quy dinh tai Piéu 357, Diéu 468
B0 luat Dan sy nam 2015, trur truong hop phap luét c6 quy dinh khac.

4. Bi don 0ng Nguyen Vian B duogc quyen st dung va duoc quyen lién hé
V01 CO quan c6 thim quyén dang ky k& khai cap quyen str dung dat d6i voi dién
tich 209,8m? (gom c6: 190,8m” dat & do thi va 19m* dat HLATDB), thudc mot
phan thira s6 581, to ban dd s6 17, tai phuong Tan Dinh, thi xa Bén Cat, tinh
Binh Duong (ky hi¢u B). Trén phan dat nay co cac tai san cla Ong B gom 01
can nha cap 4 (dlen tich 111,9m®), san 1at gach (dién tich 71,64m?), san X1 mang
(dién tich 11,64m®), hang rao ludi B40 tru bé tong c6 dién tich 8,64m’ (5,64m x
1,5m) va 01 bé nudc (thé tich 1,92m”).
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Ong Nguyén Van B dugc quyén tlep tuc su dung phan 6 vang c6 dién tich
3,5m? (0,5m x 7m) gan lién véi can nha cap 4 cua dng B (phan 0 vang nay ton
tai trén phan khong gian phia trén thudc mot phan cta khu dat ba Nguyén Thi
Thiy H duoc giao quan ly, stir dung).

5. Nguyén don ba Nguyen Thi Thay H dugc quyen su dung va dugc
quyen lién h¢ vdi co quan co tham quyén ding ky ké khai cap quyén su dung dat
d6i v6i dién tich 199,1m® (gém c6: 163,7m* dit & do6 thi va 354m° dat
HLATDB), thuoc mot phﬁn thira s6 581, to ban dd sb 17, tai phuong Tan Dinh,
thi xa Bén Cat, tinh Binh Duong (ky hiéu A). Ba H dugc quyén so hitu, st dung
d6i v6i cac tai san trén phan dat nay gdm: 01 can nha cap 4 (dién tich 24,2m?);
01 san xi mang (dién tich 6m®) va hang rao ludi B40 try bé tong c6 dién tich
7,26m” (4,84m x 1,5m).

Péi v6i 01 can nha tinh nghia (dién tich do dac thyc té 13 31,1m?) thi ba
Nguyén Thi Thiy H dugc quyén st dung can nha nay. Viéc quan 1y, sit dung
nha tinh nghia phai tuan thu theo ndi dung ctia Quyét dinh sé 292/QD-UB ngay
04/8/2000 ctia UBND huyén (nay 1a thi x4) Bén Cat, tinh Binh Duong.

6. Kién nghi UBND thi xa Bén Cat, tinh Binh Duong va cac co quan lién
quan tién hanh thu hdi d6i véi GCNQSDP da cap cho ba Nguyén Thi TO, véi sd
phat hanh AM 555615, s6 vao s6 H03742 ngay 29/4/2008, va céap lai
GCNQSDD cho cac duong su cho phu hop vai hién trang, hinh thé va dién tich
thuc té dang sir dung.

(C6 so dd ky hiéu chi tiét kém theo Ban an).
I1. An phi dan sy so tham:

- Nguyén don ba Nguyén Thi Thiy H dugc mién nop. Chi cuc THADS
thi xa Bén Cat, tinh Binh Duong hoan lai cho nguyén don ba Nguyén Thi Thiy
H 1.250.000 dong theo Bién lai s6 048462 ngay 19/11/2021 va 300.000 dong
theo Bién lai s 0005409 ngay 16/6/2022.

- Bi don 6ng Nguyén Vin B duoc mién nop.

- Nguoi c6 quyén loi, nghia vu lién quan 6ng Nguyén Vian B2 phai nop sb
tien 8.144.299 dong.

1. Chi phi do dac, dinh gia tai san va sao luc né so: Nguyén don ba
Nguyén Thi Thiy H da ndp tam trng s6 tién 4.000.000 dong, dugc khau trur vao
tam Ung.

IV. Vé quyén khang céo:

- Duong sy c6 mat tai phién toa duoc quyén khang cao Ban an trong thoi
han 15 ngay ké tir ngay tuyén an so tham.

- Puong su Yéng mit tai phién toa dugc quyén khang cdo Ban an trong
thoi han 15 ngay, ké tir ngay nhan dugc Ban an hodc Ban an dugc niém yét cong
khai theo quy dinh cta phap luat.



14

Truong hop Ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy, thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét Thi hanh
an dan sy. Thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su./.

Céc Hoi thAm nhéan dan Tham phan — Chii toa phién toa

P6 Minh Tung L& Thanh Tam Vii Phuéc Thanh

TM. HQOI PONG XET XU SO THAM

Noi nhdn: A , > A \
THAM PHAN — CHU TOQA PHIEN TOA

- TAND tinh Binh Duong;

- VKSND thi x3 Bén Cat;

- VKSND tinh Binh Duong;

- Chi cuc THADS thi x3 Bén Cat;
- UBND thj x3 Bén Cat;

- Céac duong su;

- Luu: Ho so, VT. Vi Phwoce Thanh



