TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHIi MINH Pic 1ap — Tw do — Hanh Phic

Ban an s6: 66/2022/HS-PT
Ngay: 21-01-2022

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH
- Thanh phan Hgi dang xét xi phac tham gém co:
Tham phéan — Chui toa phién toa: Ong V& Van Khoa
Céac Tham phan: Ong Pham Vin Cong
Ba Binh Ngoc Thu Huong

- Thu ky phién toa: Ong L& D6 Hong Quan, Thu ky Toa 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Pgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyéen Khanh Toan, Kiém sat vién.

~Ngay 21 thang 01 ndm 2022, tai tru s¢ Toa 4n nhan dén cap cao tai Thanh
pho H6 Chi Minh, xét xu phuc thdm vy én hinh sy thy 1y s6 199/2021/TLPT-HS
ngay 31 thang 3 ndm 2021, doi voi cac bi cdo Pham Nhu T, Nguyen Hoang C, do
c6 khang cao cuia Cac bi cdo doi véi Ban an hinh su so tham s6 61/2021/HS-ST
ngay 23 thang 02 nam 2021 cua Toa an nhan dan Thanh pho H6 Chi Minh.

Theo Quyét dinh dua vu &n ra xét xtr phuc tham sé 01/2022/QDPT-HS ngay
05 thang 01 nam 2022.

- Cac bi cdo co khding cdo:

1. Ho va tén: Pham Nhu T, sinh ngdy 24/11/1979 tai Thanh pho Ho Chi
Minh; Noi DKTT: 354A/12 T, phuong S, quan T, Thanh pho H6 Chi Minh; Chd ¢&:
98A Quoc 16 20, thi tran L, huyén D, tinh Lam Dong; Nghe nghiép: Nguyén
Truong Chi nhanh Cong ty ¢6 phan Dai V; Trinh d§ van hoa: 12/12; Dan toc: Kinh;
Gidi tinh: nam; Ton giao: khdng; Quoc tich: Viét Nam; Con dng Pham Van T va ba
Vo6 Thi T; C6 vo va 02 con; Tién an: khong; Tién su: khong; Bi tam giam tur ngay
18/02/2020 (c6 mat).

Nguoi bao chiza cho bj cao: Ong Trinh Cong M, la Luét su cua Van phong
Luat su Trung Nguyén, thugc Boan Luat suw Thanh pho Ho Chi Minh (c6 mat).

2. Ho va tén: Nguyén Hoang C, sinh ngay 19/6/1979 tai Thanh ph6 HO Chi
Minh; Noi DKTT: 36/10 TX18, phuong Thanh Xuan, Quén 12, Thanh pho Ho Chi
Minh; Nghe nghi¢p: Giam doc Cong ty TNHH MTV An Dong; Trinh do vén hoa:
12/12; Déan toc: Kinh; Gigi tinh: nam; Ton gido: khdng; Quoc tich: Viét Nam; Con



6ng Nguyén Van T va ba Lé Thi B; C6 vo va 02 con; Tién an: khong; Tién su:
khbng; Bi cao tai ngoai (c6 mat).

Nguoi bao chiza cho bi cdo: Ong Sin Thoai K, 1a Luat su cua Cong ty Luat
TNHH MTV Thoai Khanh, thuoc Poan Luat suw Thanh pho H6 Chi Minh (c6 mat).

- Bj hgi: Cang ty ¢6 phan Dai V, bia chi try s¢: 109 pho N, phuong N, quan
T, thanh pho Ha Noi

Nguoi dai dién theo phéap lugt: Ong Lé Vin T, Chic vu: Tong Giam déc.

Nguoi dai dign hop phap cua bi hai: Ba Nguyén Thi Bich H; Dia chi: 236/46
b, Phuong 1x, quan B, Thanh pho Ho Chi Minh (Van ban uy quyen ngay
14/8/2019, vang mat).

- Nguroi ¢6 quyeén loi, nghia vu lién quan dén vu an:

1. Ba Tran Thi Thanh N, sinh ndm 1993; Dia chi: 766/68/14 C, Phuong 5,
quan T, Thanh pho Ho Chi Minh (vang mat).

2. Ba Poan Thj Thanh H, sinh ndm 1996; Dia chi: 46/1 Puong so 26,
phuong H, quan T, Thanh pho H6 Chi Minh (vang mat).

3. Ong Nguyén Thanh N, sinh nam 1981; Dia chi: 75/39/5 buong s6 26,
phuong H, quan T, Thanh pho H6 Chi Minh (vang mat).

NQI DUNG VU AN:

Theo cé’c tai liéu co trong ho so vu an va dién bién tai phién toa, ndi dung vu
an duogc tom tat nhu sau:

Cong ty Co phan Dai V, c6 tru so chinh tai 109 N, quan T, thanh phd Ha Noi
do 6ng Lé Van T - Tong Gidm doc va nguoi dai dién theo phap luat (sau day viet
tat la Cong ty Dai V); ngay 25/3/2019, Cong ty Dai V da b6 nhiém Pham Nhu T
lam Truong Chi nhanh tai Thanh phé Ho Chi Minh. Can ctr vao thuc teé hoat dong
cua Chi nhanh Cong ty Dai V; Giay uy quyen so 08/GUQ-DVI ngay 25/3/2019 va
s0 11/GUQ-DVI ngay 25/5/2019 va Quyet dinh so 56/DVI-QDCN ngay 02/5/2019
cua Tong Giam doc Cong ty Dai V ban hanh, Pham Nhu T ¢6 nhi¢ém vy, quyén
han: duoc ky cac van ban, giay to giao dich véi ngan hang va dam phan, ky két,
thanh ly cac hop dong ban hang cua chi nhanh; chiu trach nhiém quan ly toan bg tai
san, nhan lyc, bao quan va phat trin nguon von va hoat dong cua don vi; quyet
dinh tat ca cac van de lién quan den di€u dong lao dong, nghi¢p vu chuyén mon,
kinh doanh cua don vi; dinh ky gui bao cao tai chinh, quy tién mat va hoat dong
kinh doanh vé Cong ty Pai V. Trong khoang thoi gian tir ngay 25/3/2019 den ngay
11/8/2019,’ Pham Nhu T da loi dung‘nhiém vu duoc giao dé chiém doat cua Cong
ty Pai V so tién hon 1.658.754.280 dong. Cu thé nhu sau:

1. Hanh vi ciia Pham Nhu T trong viéc lay hang hoa béan thu tién sir dung ca
nhan (chiém doat so tién 684.284.000 dong):

Ngay 21/05/2019 va ngay 20/7/2019, Pham Nhu T chi dao nhan vién Chi
nhanh Coéng ty Pai V xuat kho ban 166 dong ho nudc véi gia 145.324.000 dong
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cho Cira hang Thanh Mai va ban 1.000 ci van cta vai gia 120.000.000 ddng cho
Ctra hang Ba Bic (02 cira hang nay co dia chi tai TP. Viing Tau, tinh Ba Ria -
Viing Tau). Theo yéu cau cua Pham Nhu T, ctira hang Ba Bic va cira hang Thanh
Mai da chuyén téng cong 213.057.000 d6ng vao tai khoan c& nhan Pham Nhu T s
108869744795 m¢ tai Ngan hang TMCP Coéng thuong Chi nhanh TP.HCM. Sau
d6, Pham Nhu T d3 rat tién ra st dung va bao cdo voi cong ty 1a khach hang dang
no tién hang.

Vao cac ngay 09, 10/4/2019 va céc ngay 06, 21/5/2019, Pham Nhu T chi dao
nhan vién Chi nhanh Céng ty Dai V la 6ng Nguyén Thanh N xuit kho ban 1.620
van cira va 100 ddng hd nudc véi tong tri gia 287.480.000 déng cho Céng ty
TNHH Tan Tin Thanh, dia chi thanh phd Viing Tau, tinh Ba Ria - Viing Tau, nguoi
nhan hang tén Thuyét, Thinh (khong day du ho tén), sé dién thoai 1a 0787079970.
Pham Nhu T chi dao nhan vién giri hang qua xe khach va din nha xe khi dén thanh
phd Viing Tau thi goi cho anh Thuyét, anh Thinh dé giao hang. Nhung thuc té
Cong ty TNHH Tan Tin Thanh va nguoi tén Thuyét, Thinh 12 do Pham Nhu T tu
nghi ra, s6 dién thoai néu trén 1a caa Pham Nhu T. Khi nha xe goi dién dén sé dién
thoai 0787079970 d¢ giao hang, Pham Nhu T di yéu cau nha xe chd hang dén ban
cho ctra hang Thanh Mai va ctra hang Ba Béc. Trudc 6, Pham Nhu T dé lién hé 02
ctra hang néu trén va noi rang Pham Nhu T ¢6 ngudn hang caa cac cong trinh xay
dung bi du, can thanh Iy véi gia ré hon gia cia Cong ty Pai V va chao ban cho 02
ctra hang nay. Theo yéu cau ciia Pham Nhu T, hai ctra hang da chuyén tong cong
199.000.000 déng vao tai khoan ca nhan Pham Nhu T néu trén. Sau d6, Pham Nhu
T r(t ra st dung chi tiéu, tra no va béo cao véi Cong ty Pai V 1a khach hang no tién
hang. Trén cac Bién nhan giao hang, Pham Nhu T ty ky tén, ghi tén Nguyén Vin
Thuyét va giao Bién nhan giao hang cho ké toan.

Ngay 07/07/2019, Pham Nhu T chi dao nhan vién chi nhanh Cong ty Pai V
xuat kho ban 920 van cira véi tri gia 131.480.000 déng cho Cong ty TNHH Ngoc
Ly theo Hop dong kinh té s6 010719 ngay 01/07/2019. Sau d6, Pham Nhu T tryc
tiép nhan hang, chd dén ban cho Ctra hang Ba Bic va nhan tién mat 78.000.000
ddng dé st dung c& nhan, Pham Nhu T béo cdo Cong ty Pai V 1a Cong ty TNHH
Ngoc Ly dang no tién hang. Trén Bién nhan giao hang ghi ngudi nhan tén Lé Vin
Hung, nhung thuc té khong c6 ngudi nay, ma do Pham Nhu T tu nghi ra va ky tén,
ghi tén Lé Vian Hung, sau d6 giao Bién nhan giao hang cho ké toan.

Pham Nhu T khai: Pham Nhu T nhd Nguyén Hoang C (ban cia Pham Nhu
T, Giam doc Cong ty TNHH MTV An Péong) tim cong ty quen ky hop dong giup,
nhung Pham Nhu T khéng noi cho éng Nguyen Hoang C biét muc dich lay hang
cong ty ban st dung. Pham Nhu T gui email mau hop dong cho dng Nguyén Hoang
C, sau d6 ong Nguyén Hoang C giao lai Hop dong da dugc ky tén dng Bui Viét
Khanh va dong dau Cong ty Ngoc LY.

Ong Nguyén Hoang C khai: Pham Nhu T nh¢ ong Nguyén Hoang C tim
khach hang quen dé m¢ rong thi truong va ng Nguyén Hoang C da gisi thiéu
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Pham Nhu T cho mét nguoi ban tén Buc, quen véi Cong ty TNHH Ngoc Ly kinh
doanh mat hang giéng cdng ty Pham Nhu T, muc dich dé 6ng Buc gidi thiéu Cong
ty TNHH Ngoc Ly cho Pham Nhu T. Sau d6, ong Btrc va Pham Nhu T lam viéc
v6i nhau nhu thé ndo thi dng Nguyén Hoang C khéng biét, 6ng Nguyén Hoang C
khéng nhd Cong ty Ngoc Ly ky hop dong véi Pham Nhu T.

2. Hanh vi caa Pham Nhu T r(t tién cia Cong ty Dai V dé chiém doat va
hanh vi gilp strc cuaa Nguyén Hoang C:

Nguyén Hoang C - Giam dé¢ Cong ty TNHH MTV An Péng 1a ban hoc voi
Pham Nhu T. Trong thoi gian 1am Truéng Chi nhanh Cong ty Pai V, Pham Nhu T
d3a nho Nguyén Hoang C ky khéng Hop dong hop thicc héa chung tir dé rat
608.056.280 dong cua Cong ty Dai V. VAo cac ngay 13, 17/6/2019 va ngay
16/7/2019, Pham Nhu T chi dao ké toan 03 lan chuyén khoan tong cong
608.056.280 dong tir tai khoan cia Chi nhanh Cong ty Pai V vao tai khoan cua
cong ty TNHH MTV An Pong, vi muc dich tra tién mua may nén khi cua Cong
ty TNHH MTV An Déng, theo Hop dong kinh té khong so ngay 13/6/2019, hoa
don GTGT sb 0000147 ngay 13/6/2019 va sé 0000170 ngay 17/06/2019. Sau khi
nhan tién, Nguyén Hoang C da rat ra 406.459.500 ddng giao lai cho Pham Nhu T,
con lai 201 triéu ddng va 07% tri gia hoa don, Nguyén Hoang C giir lai sir dung.
Trén thyc té, khong c6 viéc Pham Nhu T mua may nén khi cia Cong ty An Pong.
Pham Nhu T d3 sir dung sé tién ndy vao muc dich ca nhan, nhung Pham Nhu T bao
c40 cho Cong ty Pai V 13 da ban may nén khi va chua thu dwogc tién ban hang. Cu
thé nhu sau:

Lan 1: ngay 13/6/2019, Pham Nhu T ky Hop dong mua ban (khéng sd) voi
Nguyén Hoang C - Giam dbc Cong ty TNHH MTV An Dong (sau day viét tat 1a
Cong ty An Dong), ndi dung Hop dong 1a Cong ty An Dbong ban may nén khi cho
Chi nhanh Cong ty bai V vei téng tri gia 207.179.500 dong, Cong ty An Pong da
xU4t hoa don GTGT sé 0000147 ngay 13/6/2019. Ciing ngay, Pham Nhu T ky ty
nhiém chi chuyén sé tién 207.179.500 dong vao tai khoan ctia Cong ty An Pong.
Sau d6, Nguyén Hoang C chi gitr lai s6 tién 14.502.530 dong (twong (ng 7% trén
tong gid tri hoa don), so tién con lai thi chuyén cho Pham Nhu T.

Lan 2: ngay 17/6/2019, Cong ty An Pong xuat hoa don GTGT sé 0000170
cho Chi nhanh Cong ty Pai V, ndi dung Cong ty An Bong ban may nén khi cho
Cong ty Pai V tong tri gia 199.280.000 dong. Ngay 19/6/2019, Pham Nhu T ky ty
nhiém chi chuyén sb tién 199.280.000 dong vao tai khoan Cong ty An Pong. Sau
d6, Nguyén Hoang C chi giit lai s6 tién 13.949.600 dong (twong (ng 7% trén tong
gia tri hoa don), s6 tién con lai thi chuyén cho Pham Nhu T.

Lan 3: ngay 16/7/2019, Pham Nhu T ky uy nhiém chi chuyén sb tién
201.596.780 dong tir tai khoan Chi nhanh Cong ty Pai V vao tai khoan Cong ty An
Dong, noi dung: thanh toan 70% tién mua may nén khi theo hop déng 16072019.
S6 tién nay, Nguyén Hoang C rat ra s dung, nhung khong ky hop dong, khong
xuat héa don.



Pham Nhu T khai: Pham Nhu T va Nguyén Hoang C la ban thén véi nhau,
biét Nguyén Hoang C c6 cong ty riéng nén Pham Nhu T nho ky hop ddng, XUat hoa
don (Pham Nhu T s€ tra 07% tri gia hoa don) dé hop thirc hoa viéc rat tién cua
cong ty. Lan chuyén tién ban dau, Pham Nhu T nho Nguyen Hoang C ky hop dong,
Xuat hoa don, Pham Nhu T khdng n6i myc dich la 13y tién cong ty st dung. Lan
chuyén tién thi hai, Pham Nhu T nho 6ng Nguyén Hoang C xuat hoa don dé hop
thire viéc Pham Nhu T muon tién cong ty khoang 1 thang sé tra lai. Lan thir ba,
Pham Nhu T ndi Nguyén Hoang C xuat hoa don dé gilip Pham Nhu T lay tién cong
ty muc dich tra lai khoan tién dd muon cua lan hai. Nhung sau d6, Nguyén Hoang
C khdng xuét hoa don 1an chuyén tién tha ba va khong giao lai tién cho Pham Nhu
T.

Nguyén Hoang C khai: thyc té Cong ty An Pong khong ban may nén khi cho
Chi nhanh Céng ty Pai V, Pham Nhu T nhd Nguyén Hoang C ky hop dong, xuét
héa don muc dich dé ting doanh sé cho cdng ty, vi Pham Nhu T méi vé lam viéc
nén can dat chi tiéu kinh doanh do cong ty dé ra, Pham Nhu T ndi véi Nguyén
Hoang C 1a sau khi tién chuyén vao cho Cong ty An Pong, Nguyén Hoang C s& rit
ra giao lai cho Pham Nhu T va Pham Nhu T s& nop lai cho ké toan Céng ty Dai V.
Do 14 ban than nén Nguyén Hoang C déng y gilip Pham Nhu T. Sé tién chuyén lan
03 1a Pham Nhu T tra ng cho Nguyén Hoang C nén Nguyen Hoang C khdng giao
lai cho Pham Nhu T (hién Pham Nhu T phua nhan viéc no tién Nguyén Hoang C).

Nhu vay, véi su gilp suc caa Nguyén Hoang C thdng qua viéc Cong ty An
Pong ky hop ddéng khéng véi Chi nhanh Coéng ty Pai V, xuat hoa don GTGT
khong cé hang, gilp stc cho Pham Nhu T chiém doat cua Cong ty Pai V sé tién
608.056.280 dong. Trong d6 c6 230.048.910 dong (bao gom 07% tri gia hoa don)
do Nguyén Hoang C giit lai. Hién nay, Nguyén Hoang C da nop lai 230.048.910
dong dé khac phuc hau qua.

Pbi v6i Pham Nhu T, ngoai viéc ky cac hop dong khong véi Cong ty An
Pong dé chiém doat 608.056.280 dong. Vao cac ngay 23/7/2019, ngay 06/8/2019,
ngay 07/8/2019 va 08/8/2019, Pham Nhu T tiép tuc chi dao ké toan, thi quy chi 04
khoan tién mat tdng cong 366.414.000 d6ng, voi muc dich mua may nén khi. Pham
Nhu T tryc tiép nhan tién va ky Phiéu chi tién, nhung thuc té khdng c6 viéc mua
may nén khi ma Pham Nhu T lay tién st dung c4 nhan. Sau d6, Pham Nhu T van
bao cao voi Cong ty Pai V 1a Pham Nhu T da ban may nén khi nhung chua thu
duoc tién.

Tai Co quan diéu tra, Pham Nhu T, Nguyén Hoang C da khai nhan hanh vi
pham toi nhu ndi dung trén.

Vit chang: sb tién 230.048.910 dong, do Nguyén Hoang C nop dé khic phuc
hau qua. Co quan diéu tra da tra lai cho Cong ty Pai V.

Tai ban céo trang s 520/CT-VKS-P3 ngay 29/10/2020, Vién kiém sat Nhan
dan Thanh phé Ho Chi Minh di truy t6 bi c&o Pham Nhu T vé t6i “Tham 6 tai san”
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theo diém a khoan 4 Dieu 353 B9 luat Hinh sy; bi cdo Nguyén Hoang C vé toi
“Tham 6 tai san” theo diém a khoan 3 Biéu 353 B0 luat Hinh su.

Tai ban 4n so' tham s6 61/2021/HS-ST ngdy 23 thang 02 nam 2021 cia Toa
an nhan dan Thanh pho Ho Chi Minh da quyét dinh:

_ Cén ctr diem a khodn 4 khoan 6 Dieu 353, diém s khoan 1 khoan 2 iéu 51,
bicu 48 va biéeu 58 B luat Hinh sy nam 2015, stra doi, bo sung nam 2017 (doi voi
bi cdo Pham Nhu T);

_ Can ct diém a khoan 3 khoan 6 Diéu 353, diém b diém s khoan 1 khoan 2
biéu 51, kho;ém 1 Biéu 54 va D~iéu 58 B luat Hinh sy nam 2015, stra doi, b6 sung
nam 2017 (doi vai bi cdo Nguyen Hoang C);

Can cir khoan 1 Dieu 23 Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cua Quoc hoi ve an phi, 1€ phi Toa an cé hiéu luc ngay 01/01/2017,

[1] Xt phat bi cdo Pham Nhu T 20 nam ti vé toi “Tham 6 tai san”. Thoi han
tu tinh tu ngay 18/02/2020.

Buoc bi cdo tra lai s6 tién 1.378.705.370 dong cho Cong ty co phan Pai V.

K& tir ngay ban an c6 higu luc phap luat (doi véi cac truong hop co quan thi
hanh an c6 quyen chu dong ra quyet dinh thi hanh an) hoac ke tr ngay c6 don yéu
cau thi hanh an cua nguoi duge thi hanh an (doi voi cac khoan tien phai tra cho
nguoi dugce thi hanh an) cho dén khi thi hanh an xong, bén phai thi hanh an con
phai chiu khoan tién lai cua so tien con phai thi hanh an theo muc lai suat quy dinh
tai Bieu 357, Biéu 468 cua Bo luat Dan sy nam 2015.

~ Tralai s6 tién 50.000.000 dong cho Cong ty c6 phan Dai V (theo bién lai thu

s0 0093542 ngay 26/01/2021 cua Cuc thi hanh an dan sy Thanh pho H6 Chi Minh).

[2] Xt phat bi cao Nguyén Hoang C 07 nam tu vé toi “Tham 6 tai san”. Thoi
han tu tinh tir ngay bat chap hanh an.

Ngoai ra, ban 4n so tham con quyét dinh vé an phi va quyén khang cao theo
quy dinh cua phép luat.

Ngay 03/3/2021, bi cao Pham Nhu T khang céo xin giam nhe hinh phat.

Ngay 05/3/2021, bi cao Nguyén Hoang C khang céo kéu oan.

Tai phién toa phic tham:

q Bi cao Pham Nhu T da khai nhéan toan bd hanh vi pham t61 ding nhu ban an
so tham da xét xu. Bi cdo trinh bay, sau khi xady ra sy viéc, bi cég da chu dong ra
Hz‘} Noi tu th véi 1anh dao cong ty. Mét khac, trong giai doan chuan bi xét xir RhﬁC
tham, bi cao da tac dong gia dinh boi thuong thém cho cong ty 100.000.000 dong.
Bi cdo dé nghi Hoi dong xét xir xem xét gidm nhe hinh phat cho bi cdo.

Bi ca’loqNguyén Hoang C thtra nhén hanh vi cia minh ding nhu cao trang va
ban an so tham da néu. Bi cao thay doi yéu cau khang cao tir kéu oan sang giam
nhe hinh phat. Bi cao khai ¢6 6ng noi la nguoi ¢6 cong voi nude, dugce tang thudng
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bang khen va huy chuong. Bi cdo dé nghi Hoi dong xét xir xem xét giam nhe hinh
phat cho bi céo.

Pai dién Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh phéat
biéu y kién nhu sau:

Vé t6i danh: Bj c4o Pham Nhu T véi chtic danh 1a Truong Chi nhanh Cong
ty C6 phan Dai V tai Thanh phé H6 Chi Minh. Trong khoang thoi gian tir ngay
25/3/2019 dén ngay 11/8/2019, bi céo da lgi dung nhiém vu, quyén han duoc giao
dé chiém doat cua Cong ty Pai V sd tién 1.658.754.280 dong. Bi cdo Nguyén
Hoang C théng qua viéc Cong ty An Pong ky hop dong khdng véi Chi nhanh Cong
ty Pai V, xuat héa don GTGT khong c6 hang dé gidp cho bi c4o Pham Nhu T
chiém doat cua Cong ty Co phan Pai V s tién 608.056.280 dong. Do do6, ban 4n so
tham da xét xir cac bi cdo Pham Nhu T va Nguyén Hoang C vé toi “Tham 0 tai
san” theo quy dinh tai diém a khoan 4 Diéu 353 va diém a khoan 3 Diéu 353 Bo
luat Hinh sy nam 2015, sira ddi, b6 sung nim 2017 1 c6 can ct, ding phap luit,
khéng oan sai.

Vé hinh phat: Khi quyét dinh hinh phat, ban 4n so thim da ap dung day du
cac tinh tiét giadm nhe cho cac bi cdo. Bi cdo Pham Nhu T cé khéac phuc thém
100.000.000 d6ng, nhung so tién nay 1a khong 16n so voi sb tién ma bi cao da
chiém doat. Pé nghi Hoi dong xét xir khong chap nhan yéu cau khang cdo cua hai
bi cdo va giir nguyén ban 4n so tham.

Luat su bao chita cho bi cdo Pham Nhu T trinh bay nhu sau: Sau khi xay ra
su viéc, bi cao Pham Nhu T da cha dong tu tha véi 1anh dao cong ty, chu dong khai
bao déng pham (la bi cao Nguyen Hoang C). Hoan canh gia dinh bi cao hi¢n nay
that sy kho khan. Dé nghi Hoi dong xét xu ap dung thém diém b, r khoan 1, khoan
2 biéu 51 B6 luat hinh sy giam nhe mot phan hinh phat cho bi céo.

Luat su bao chita cho bi cdo Nguyén Hoang C trinh bay: Bi cao Nguyén
Hoang C don thuan chi muén gidp bi cdo Pham Nhu T ting doanh thu, khong ¥
thire dugc hanh vi pham toi. Ngoai c4c tinh tiét giam nhe ma ban an so tham da ap
dung, bi cdo Nguyén Hoang C cd ong noi 1a ngudi co cong véi nudc, duoc tang
thuong bang khen, huy chuong. D& nghi Hoi dong xét xir 4p dung thém diém x
khoan 1, khoan 2 Diéu 51 Bé luat hinh sy giam nhe mot phan hinh phat cho bi cao.

Trong 10i néi sau cung, cac bi cdo Pham Nhu T, Nguyén Hoang C dé nghi
Hoi dong xét xir giam nhe hinh phat cho cac bi céo.

NHAN PINH CUA TOA AN:

Trén co s ndi dung Vy én, can cur VAo c4c tai liéu trong hd so vu an da duoc
tranh tung tai phién toa, Ho6i dong xét xir nhan dinh nhu sau:

[1] V& tinh hop phap cua don khang cao: Pon khang cao cua Cécvbi cao
Pham Nhu T, Nguyén Hoang C lam trong han luat dinh nén du di€u kién dé thy ly
va xét xur theo trinh ty phac tham.

;



[2] Vé noi dung khang céo:

[2.1] V& toi danh:

Ddi v6i bi cdo Pham Nhu T: Bj céo duoc Téng Giam déc Cong ty bai V bo
nhiém lam Truéng chi nhanh ctua Cong ty tai Thanh phd Ho Chi Minh. Loi dung
chtrc vu ctia minh, bi cio Pham Nhu T dé chi dao nhan vién thudc quyén xuat ban
hang hoa; ciing véi Nguyén Hoang C lap hop dong mua ban hang khéng, xuat hoa
don va chiém doat ciia Cong ty Pai V tong cong 1.658.754.280 dong. Do d6, ban
an so tham da xét xtr bi cdo Pham Nhu T vé tdi “Tham 6 tai san” theo quy dinh tai
diém a khoan 4 Biéu 353 Bo luat Hinh sy nam 2015, stra d6i, b6 sung nam 2017 l1a
c6 can cur, dung phap luat, khéng oan sai.

Déi véi bi cdo Nguyén Hoang C: Theo Ban két luan diéu tra, Cao trang, tai
phién toa so tham va phién toa phic tham, bi c4o Pham Nhu T khai rang, lan tha
nhat chiém doat 207.179.500 d6ng cua Cong ty, bi cdo khéng néi cho bi cao
Nguyén Hoang C biét muc dich cia minh 1a nho Nguyén Hoang C ky hop dong dé
bi cdo rat tién cua Cong ty, ma chi néi nho Nguyén Hoang C ky hop dong dé ting
doanh thu, vi bi c4o mai vao lam viéc. Bi cdo Nguyén Hoang C chi biét muc dich
chiém doat tién ciia Pham Nhu T ¢ lan tha 2 va tha 3 (tong cong 400.876.700
dong). Do dé, cao trang truy to va ban an so tham xét xir bi cao Nguyén Hoang C
theo quy dinh tai diém a khoan 3 Diéu 353 Bo luat Hinh su nam 2015, stra doi, bd
sung nam 2017 la chua chinh xac. Ma chinh xac 1a hanh vi pham tdi cua bi céo
Nguyén Hoang C thudc quy dinh tai diém d khoan 2 Piéu 353 B luat Hinh su nim
2015, sira doi, bd sung ndm 2017 (chiém doat tai san ¢ gia trj tir 100.000.000 d6ng
dén dudi 500.000 ddng).

[2.2] V& hinh phat:

Déi véi bi cdo Pham Nhu T: Sau khi xay ra vu viéc, trudge khi Cong ty Dai V
gui don t6 cdo dén co quan Cong an va trudc khi co quyét dinh khoi td vu an, vao
ngay 11/8/2019, bi cdo Pham Nhu T da lam bang twong trinh gii 6ng Lé Van T
(Tong Giam ddc), ba Poan Lé Hang (Giam dbc Tai chinh) thira nhan céac sai pham
ctia minh, khai ra bi cdo Nguyén Hoang C. Nhu vay can ap dung tinh tiét giam nhe
“Ngudi pham toi tu thu” dugce quy dinh tai diém r khoan 1 Diéu 51 Bo luat hinh sy
cho bi céo. Ngoai ra, trong giai doan chuan bj xét xir phtc tham, y thirc duoc hanh
vi pham toi cua minh, bi cdo Pham Nhu T di tic dong gia dinh bdi thuong thém
cho Céng ty Pai V 100.000.000 d¢ong (bién lai thu sé6 1569 ngay 20/01/2022 va
bién lai thu s6 1529 ngay 12/01/2022 ciia Cuc Thi hanh an dan sy Thanh phd Ho6
Chi Minh). Do dé, can chap nhan yéu cau khang cdo cua bj cdo Pham Nhu T, giam
nhe mot phan hinh phat cho bi céo.

Déi vé6i bi cdo Nguyén Hoang C: Nhu phan trén da nhan dinh, hanh vi pham
toi cua bi cdo thudc diém d khoan 2 Biéu 353 Bo luat hinh s, ¢6 hinh phat tir 07
dén 15 nam tu. Bi cdo Nguyén Hoang C thuc hién hanh vi pham toi véi vai trd gitp
stc cho bi c&o Pham Nhu T. Ngoai céc tinh tiét giam nhe ma ban an so tham da ap
dung cho bi céo, bi cdo Nguy&n Hoang C c¢6 dng noi tén Nguyén Hong c6 cong Véi
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nuge, duge Nha nuéc tang thuong Bang khen va Huy chuong. Mat khac, bi céo da
tu nguyén nop lai toan bo so tlen da chiém doat. Do d6, can ap dung diém d khoan

3 Piéu 5 Nghi Nghi quyet sO 03/2020/NQ-HDTP ngay 30/12/2020 cua Hoi dong
Tham phan, quy dinh vé nguyén tac xir Iy dbi v6i toi tham nhiing, t6i pham khac vé
chtrc vu, dé gidm nhe mot phan hinh phat cho bi céo.

Tu nhimg phén tich néu trén, xct théyq yéu cau khang cdao cua cac bi cao
Pham Nhu T, Nguyen Hoang C 14 c6 can ctr dé chap nhan. Can stra ban an so tham
theo hudng giam nhe mot phan hinh phat cho cac bi céo.

~ [3]Cac lap luan trén day ciing la can cur dé Hoi dong xét xir khong chap nhan
dé nghi cua dai dién Vién kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh
tham gia phién toa.

[5] Vé trach nhiém bodi thuong:

Buoc bi cdo Pham Nhu T tiép tuc boi thuong cho Cong ty Pai V so tien
1.278.705.370 dong cho Cong ty c6 phan bai V.

Giao tra lai so tien 100.000.000 dong (theo bién lai thu s6 1569 ngay
20/01/2022 vg bién lai thu s6 1529 ngay 12‘/01/2022 cua Cuc Thi hanh an dan su
Thanh pho Ho Chi Minh) cho Cong ty co phan Dai V.

[6] Vé an phi hinh sy phtic tham: Cac bi cdo Pham Nhu T va Nguyén Hoang
C khong phai chiu an phi hinh sy phtc tham theo quy dinh.

[7] Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang nghi
c6 hiéu luc phép luat ké tir ngay hét thoi han khang cao, khang nghi theo quy dinh
cua phap luat.

Vi cac 1€ trén;

‘Can ctr vao diém b khoan 1 Diéu 355 BO ludt T6 tung hinh sy 2015, dugc
stra do6i1, bo sung nam 2017,
QUYET DINH:

Chéap nhén khang céo cua cac bi cao Pham Nhu T va Nguyén Hoang C. Stra
Ban an hinh sy so tham s6 61/2021/HS-ST ngay 23 thang 02 nam 2021 cta Toa an
nhan dan Thanh pho Ho Chi Minh.

[1] Tuyén bo: Céc bi cdo Pham Nhu T va Nguyén Hoang C pham tdi “Tham
0 tai san”.

_[1.1] Can cir diém a khodn 4, khoan 6 Picu 353, céc diem s, r khoan 1, khoan
2 biéu 51, biéu 48, bicu 58 Bo luat Hinh sy nam 2015, sua doi, bd sung nam
2017,

Xt phat: Bi cdo Pham Nhu T 19 (muoi chin) nam tu. Thoi han tu tinh tur

ngay 18/02/2020.

Tiép tuc giam bi c4o Pham Nhu T dé bao dam thi hanh an.



[1.2] Can cir diem d khoan 2, khoan 6 Dieu 353, cdc diem b, s khoan 1,
khoan 2 Dbiéu 51, kboém 1 bieu 54, biéu 58 Bo luat !—Iinh su nam 2015, stra doi, bo
sung nam 2017, diém d khoan 3 Diéu 5 Nghi quyét s6 03/2020/NQ-HDTP ngay
30/12/2020 cua Hoi dong Tham phan, quy dinh v€ nguyén tac xur ly doi voi toi
tham nhiing, t§1 pham khac vé chirc vy,

X phat: Bi cao Nguyén Hoang C 05 (nam) ndm tii. Thoi han tu tinh tir ngay
bat bi cdo chap hanh an.

[2] V& trach nhiém boi thudng:

[2.1] Budc bi c4o Pham Nhu T tiép tuc bdi thudng cho Cong ty Dai V s6 tién
1.278.705.370 (M4t ty hai tram bay muoi tdm tri¢u bay trdm 1¢ ndm ngan ba trdm
bay muoi) dong cho Cong ty c6 phan Dai V.

K¢ tir ngay ban &n c6 hiéu luc phap luat (doi voi cac truong hop co quan thi
hanh an c6 quyen chu dong ra quyet dinh thi hanh an) hoac ke tr ngay c6 don yéu
cau thi hanh an cua nguoi duge thi hanh an (doi voi cac khoan tien phai tra cho
nguoi dugce thi hanh an) cho dén khi thi hanh an xong, bén phai thi hanh an con
phai chiu khoan tién lai cua so tien con phai thi hanh an theo muc lai suat quy dinh
tai Dicu 357, DBieu 468 cua Bo luat Dan sy nam 2015.

[2.2] Giao tra cho Cong ty c6 phan Pai V 100.000.000 (ot trim triéu) dong
ma gia dinh bi ca0 Pham Nhu T da ndp, theo bién lai thu s6 1569 ngay 20/01/2022
va bién lai thu s6 1529 ngay 12/01/2022 cua Cuc Thi hanh an dan sy Thanh pho Ho
Chi Minh.

[3] Vé an phi hinh sy phuc tham: Cac bi cao Pham Nhu T va Nguyén Hoang
C khdng phai chiu an phi hinh sy phuc tham theo quy dinh.

[4] Cac quyét dinh khéc cua ban an so tham khong c6 khang céo, khang nghi
c6 hi€u luc phap luat ké tr ngay hét thoi han khang cdo, khang nghi theo quy dinh
cua phap luat.

[5] Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM.HOI PONG XET XU PHUC THAM

- Toa &n nhan dan tdi cao; z 5 > ~ N
- VKSND cép cao tai TP.HCM: THAM PHAN-CHU TOQA PHIEN TOA
- TAND Thanh phé HS Chi Minh;
- VKSND Thanh phé H6 Chi Minh;
- Cuc THADS Thanh phé H6 Chi Minh;
- Cong an Thanh phé Ho Chi Minh;
- Trai tam giam Cong an Thanh phé H6 Chi Minh;
- Céc bi cao;
- Luu VP(3), HS(2). 24b, HQ.
Vo Van Khoa
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