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V/v tranh chap vé bao hiém x4 hoi

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DI AN, TINH BINH DUONG

- Thanh phéin Hpi dong xét xir so thdm gom cé:
Tham phdan — Chii toa phién toa: Ba Nguyén Thi Ngan.
Cdc Hoi tham nhén dan:

1. Ba Nguyén Thi Thu Van — Ctr nhan luat;

2. Ong Nguyén Vian Hoan.

- Thu ky phién toa: Ong Pham Anh Ly - Thu ky Toa an nhan dan thanh
phd Di An, tinh Binh Duong.

- Pai dién Vién Kiém sdt nhin din thanh pho Di An, tinh Binh Dwong
tham gia phién tda: Ba Nguyén Thi Hanh - Kiém sat vién.

Ngay 30 thang 11 nam 2021, tai try s& Toa an nhan dan thanh phé Di An,
tinh Binh Duwong xét x so thdm coéng khai vu an Lao dong thu Iy sb:
56/2020/TLST-LD ngay 09 thang 10 nim 2020 vé viéc “Tranh chip vé bao hiém
xd hoi” theo quyét dinh dua vu an ra xét xir sé6 09/2021/QDXXST-LD ngay
08/7/2021, Quyét dinh hoan phién toa s6 12/2021/QDST-LD ngiay 06/8/2021,
Thong bao md lai phién toa s 56/2021/TB-TA ngay 15/10/2021 va Quyét dinh
hodn phién toa s6 27/2021/QDST-LP ngay 03 thang 11 nam 2021, giita cac duong
Su:

- Nguyén don: Chj Pang Nguyén H, sinh nim 1985; dia chi: 276 Hing Vuong,
khu pho 4, thi tran V, huyén D, tinh B. C6 yéu cau giai quyét vang mat.

- Bi don:

+ Cﬁng ty TNHH P; dia chi: 53/3 Nguyén Thi Minh Khai, khu phé T, phudng
T1, thanh pho D, tinh B.

Nguoi dai dién hop phap: Ba Ton Thanh Th, sinh ndm 1971; dia chi: 5/4
Nguyén Van Luong, Phuong 16, quzfm, G, Thanh phdé H6 Chi Minh; chuc vu: giam
doc; 1a nguoi dai dién theo phap luat. Vang mat

+ CQng ty TNHH P2: dia chi: S6 1191 Lé B¢ Tho, Phuong 13, quan G,
Thanh ph6 H6 Chi Minh.



~Ngu:(‘)'i dai dién hop phap: Ba T6n Thanh Th, §inh nam 1971; dia chi: 5/4
Nguyén Van Lugng, Phuong 16, quan G, Thanh phé H6 Chi Minh; la nguoi dai dién
theo phép luat. Vang mat.

- Nguoi ¢6 quyén loi, nghia vu lién quan:

+ Bao hiém x4 hoi thanh phd D, tinh Binh Duong, dia chi: Trung tdm hanh
chinh thanh pho D, tinh Binh Duong.

Nguoi dai dién hop phap: Anh Duong Van Tr, dia chi: Trung tdm hanh chinh

thanh phd D, tinh Binh Duong; chie vu: Nhan vién; la nguoi dai dién theo uy
quyén (vin ban oy quyén ngay 08/12/2020). C6 yéu cau giai quyét ving mat.

NOI DUNG VU AN:

- Theo don khdi kién ngay 28 thang 9 nam 2020, don khéi kién b6 sung
ngay 27 thang 10 nam 2020 VA Cac 1oi khai trong qud trinh té tung, nguyén don
chi Bang Nguyén H trinh bay:

Chi Ding Nguyén H 1am viéc tai Cong ty TNHH P2 (goi tit 1a Cong ty P)
tir ngay 15/7/2015, vi tri: K& toan, dia diém lam viéc: 53/3 Nguyén Thi Minh Khai,
khu phd T, phuong T1, thanh phd D, tinh B. Giita chi va Cong ty P ¢6 ky két hop
dong lao dong, tham gia bao hiém xa hoi va hang thang cong ty déu trich gitr lai
mot phan lwong cia chi tuong tmg v4i phan tram dong bao hiém xa hoi theo quy
dinh. Mtrc luong co ban cua chi Kh tir nim 2016 1a 3.745.000 dong/thang, tir
01/01/2017 mirc lwong 1a 4.213.000 ddng/thang.

Tir thang 02/2018, chi dugc biét cong ty chuyén sang loai hinh phap nhan 1a
Cong ty TNHH P. Chi Kh ky két hop dong lao dong v6i Cong ty TNHH P va tiép
tuc 1am viéc véi vi tri: K& toan, cung dia diém 1am viéc nhu trén. Muc luong co
ban cua chi 12 4.471.530 dong/thang.

Pén thang 08/2019 do strc khoe giam st nén chi Kh nép don xin nghi viéc
va dugc cong ty chip nhan, chi chinh thitc nghi viée tir ngay 10/9/2019. Chi da
nhiéu 1an lién hé cong ty dé lam cac thu tuc chdt s6 bao hiém xa hoi nhung cong ty
khong thyc hién. Céng ty TNHH P2 va Cong ty TNHH P giir toan bo cac hop
dong lao dong ky két vai nguoi lao dong, chi chi dugc cong ty giao 01 ban Hop
dong lao dong ngay 01/02/2017 giita chi va Cong ty TNHH P2, 01 ban Hop dong
lao dong ngay 01/02/2018 gitra chi va Cong ty TNHH P.

Nay chi Pang Nguyén H khoi kién yéu cau: Budc Cong ty TNHH P2 xéc
nhan qué trinh tham gia bao hiém xa hoi cho chi tir thang 01/2016 dén thang
01/2018; Budc Cong ty TNHH P xac nhan qua trinh tham gia bao hiém x4 hoi cho
chi tir thang 02/2018 dén hét thang 09/2019.

Chtg cr do nguyén don cung cap: Hop ddong lao dong ngay 01/02/2017
gitra nguyén don va Céng ty TNHH P2, Hop dong lao dong ngay 01/02/2018 giira
nguyén don va Céng ty TNHH P.

Céc bj don Cong ty TNHH P2 va Céng ty TNHH P: Sau khi Toa an thu Iy vu
an, Toa an da téng dat cho cac bi don thong bao thu 1y vu an, thong bao yéu cau
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cung cap chung ctr, yéu cau tham gia phién hop, tiép can, cong khai ching cir va
hoa giai nhung céc bi don khong dén Toa 4n lam viée, khong co van ban trinh bay
¥ kién phan dbi v6i yéu cau khoi kién ctia nguyén don, khong c6 yéu cau phan to,
khong cung cép tai liéu, chimg cu.

- Tai ban ty khai ngay 08/12/2020, nguwoi dai dién hop phdp cia nguoi co
quyén loi, nghia vu lién quan Bdo hiém xd héi thanh phé D 1a anh Dwong Vin Tr
trinh bay:

Chi nhénh Cang ty TNHH P2 bat dau tham gia bao hiem x hoi, bao hiém y
té, bao hiém that nghiép tai BHXH thi xi D (nay la thanh phd D) tur thang
03/2011, tinh dén thang 11/2020 Chi nhéanh Cong ty TNHH P2 con no sb tién
4.181.479.752 dong, da ndp tién bao hiém x3 hoi dén hét thang 5/2016. Chi nhanh
Cong ty TNHH P2 tham gia BHXH cho chi Pang Nguyén H tai BHXH thanh phd
Di An véi s6 s6 7416047119 tir thang 01/2016 dén thang 01/2018 (chua chdt so).
V& yéu cau chdt sd bao hiém xa hoi cta chi Kh tai Cong ty TNHH P2 thi BHXH
thanh phé Di An cd y kién: d& nghi Chi nhanh Cong ty TNHH P2 thanh toan s
tién bao hiém con no riéng cua chi Kh cho co quan BHXH thanh phd Di An va
lam ho so bao luu BHXH 1én BHXH thanh phd Di An dé bao luu s, tra so cho
nguoi lao dong theo quy dinh.

Cong ty TNHH P bat dau tham gia bao hiém x4 hoi, bao hiém y té, bao hiém
that nghiép tai BHXH thi x4 Di An (nay 1a thanh phd Di An) tir thang 02/2018.
Tinh dén thang 11/2020 Cong ty P Binh Duong con no sb tién 3.478.381.449
dong, da ndp tién bao hiém xa hoi dén hét thang 02/2018. Cong ty TNHH P tham
gia BHXH cho chi Kh tai BHXH thanh phé Di An tir thang 02/2018 dén thang
9/2019 (chua chét s6 bao luu). P6i véi yéu cau khoi kién ciia chi Kh, BHXH
thanh phé Di An dé nghi Cong ty TNHH P thanh toan sb tién con ng BHXH,
BHYT, BHTN tinh riéng cua chi Kh tir thang 3/2018 dén thang 9/2019 va 1am ho
so bao luu BHXH guri 1én co quan BHXH thanh phd Di An dé chét s6 cho chi Kh
theo dung quy dinh.

Pai dién Vién kiém sat nhan déan thanh phé Di An, tinh Binh Dwong tham
gia phién toa phat biéu y kién: Qua trinh giai quyét vu an ké tir khi thu 1y cho dén
trude thoi diém Hoi dong xét xtr nghi an, Tham phan, Hoi dong xét xt, Thu ky
phién toa va ngudi tham gia té tung dd chdp hanh dung phéap luat vé té tung dan
su. Nguyén don va ngudi cd quyén loi, nghia vu lién quan c6 don yéu cau xét xtr
vang mit, C4c bi don dugc Toa 4n triéu tap hop 18 téi tham gia phién toa lan thir
hai nhung vang mat khéng rd Iy do. Can cir vao Diéu 238 Bo luat T6 tung dén su,
Toa 4n tién hanh xét x{r vang mat nhiing nguoi tham gia té tung 1a diing quy dinh.
Vé noi dung vu an: Can ctr vao tai liéu chirng ctr Toa an thu thap va cac duong su
cung cap da dugc tham tra tai phién toa, yéu cau khai kién cia nguyén don 1a co
co sé chdp nhan. D& nghi Hoi dong xét xtr chdp nhan yéu cau khoi kién cua
nguyén don.

NHAN PINH CUA TOA AN:



[1] V& thu tuc t6 tung:

[1.1] Can cr vao quan hé lao dong gitta nguyén don va bi don, yéu cau khoi
kién ctia nguyén don, Toda an xac dinh quan hé phép luat 1a tranh chap lao dong, cu
thé 1a “Tranh chip vé bao hiém xa hoi”. Bi don Cong ty TNHH P ¢6 tru so tai
53/3 Nguyén Thi Minh Khai, khu phd T, phudng T1, thanh phé D, tinh B; doi v6i
bi don Cong ty TNHH P2 thi nguyén don lya chon Toa an giai quyet tranh chap la
noi to chirc ¢ chi nhanh, dong thoi ciing 13 noi nguyén don lam viée tai s6 53/3
Nguyén Thi Minh Khai, khu phd T, phuong T1, thanh phé D, tinh B. Do d6 vu 4n
thudc tham quyén giai quyet cta Toa an nhan dan thanh phé Di An theo diém ¢
khoan 1 Piéu 35 va diém b, d khoan 1 Diéu 40 Bo luat T tung dan sy nam 2015.

[1.2] Céc bi don Cong ty TNHH P2 va Cong ty TNHH P da dugc Toa an
triéu tap hop 1¢ 1an thr hai dé tham gia phlen tda nhung vang mat khong c6 1y do;
nguyén don va nguoi dai dién theo uy quyen cua nguoi co quyén loi, nghia vu lién
quan Bao hiém xa hoi Di An c6 don xin xet xur vang mat. Can ctr Piéu 238 Bo luat
Té tung dan su, TOa &n tién hanh xét xir ving mat tat ca nhimg ngudi tham gia to
tung.

[2] Vé ndi dung: Nguyén don trinh bay c6 phat sinh quan hé lao dong véi
cac bi don tir thang 7/2015 dén hét thang 9/2019. Qua trinh lam viéc nguyén don
duoc bi don tham gia bao hiém xa hoi va hang thang bi don van trich tién luong
cua nguyén don dé tham gia bao hiém x4 hoi. QUa trinh t6 tung, Toa an da yéu cau
bi don cung cap ching cir 1a cac ban hop dong lao dong ky két voi nguyén don
nhung bi don khong cung cap, dong thoi khong cung cap y kién phan ddi véi yéu
cau khoi kién ciia nguyén don theo quy dinh tai diém b khoan 1, khoan 2 Diéu 91
BO luat T6 tung dan su. Mat khéc 101 khai ctia nguyén don phu hc_)p voly kién cua
ngudi co quyén loi, nghia vu lién quan Bao hiém x3 hoi thanh ph6 Di An, phu hop
v6i cac chimg cir do nguyén don cung cdp. Nhu vy c6 cin cir xac dinh giita
nguyén don véi bi don co6 quan hé lao dong voi nhau trén co s& hop dong lao
dong. Hop dong lao dong giita nguyén don va bi don trén tinh than ty nguyén,
khong trai quy dinh cta phap luat nén c6 gia tri va hi¢u lyc thi hanh. Viéc dong va
xac nhan qua trinh tham gia bao hiém x3 héi 1a trach nhiém cua nguoi st dung lao
dong va ngudi lao dong theo quy dinh tai khoan 1 Diéu 19 va khoan 2 Piéu 21
Luat Bao hiém x& hoi. Tur thang 01/2016 dén hét thang 01/2018, Cong ty TNHH
P2 (chi nhanh Di An) c6 tham gia BHXH cho chi Kh va tir thang 02/2018 dén hét
thang 9/2019, Céng ty TNHH P tham gia BHXH cho chi Kh tai BHXH thanh phé
Di An. Cong ty TNHH P2 va Cong ty TNHH P hang thang co6 trach nhi¢m trich
tién 1u:0rng ctia nguoi lao dong dé dong vao quy BHXH. Nay nguyén don khong
con lam viéc tai cong ty bi don, tuy nhién bi don khong dong bao hiém xa hoi dé
hoan tat thil tuc xac nhan thoi gian déng bao hiém xa hoi cho nguyén don giai
doan tir thang 06/2016 dén thang 01/2018 va tir thang 3/2018 dén thang 9/2019 Ia
xam pham quyén, loi ich hop phap cua ngudi lao dong theo quy dinh tai khoan 5
Diéu 21 va la hanh vi bi nghiém cAm quy dinh tai khoan 1 Diéu 17 Luét béo hiém
x4 hoi nam 2014; khoan 2 va khoan 3 Diéu 47 Bd Luét lao dong. DPdi véi khoang
thoi gian tir thang 01/2016 dén thang 5/2016 va thang 02/2018, cac bi don da dong
du BHXH cho ngudi lao dong nén khong cin budc bi don dong BHXH cho thoi
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gian nay, bi don phai phoi hop véi co quan bao hiém xa hoi dé 14p hd so xéc nhan
thoi gian dong bao hiém xa hoi cho nguoi lao dong theo quy dinh.

[3] Tur nhimg phan tich trén c6 du so s& chap nhan yéu cau khoi kién cua
nguyén don. Y kién cua dai dién Vién Kiém sat 1a phii hop véi nhan dinh ciia Hoi
dong xét xtr nén chp nhan.

[4] V& an phi: Nguyén don chi Pang Nguyén H khong phai chiu. Bi don
Cong ty TNHH P2 va Cong ty TNHH P phai chiu an phi lao dong so tham theo
quy dinh cua phap luat.

Vi cac lé trén;

QUYET PINH

Can ct cac diu 91, 144, 147, 235, 238, 244, 266, 271 va 273 Bo luat To
tung dan sy; can cir Piéu 47 Bo luat Lao dong nam 2012; can ctwr Piéu 19 va Piéu
21 Luat Bao hiém xi hoi; can cu Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 ciia Uy ban thudng vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu,
nop, quan ly va stt dung an phi, 1€ phi Toa an.

1. Chap nhan yéu cau khai kién ctia nguyén don chi Dang Nguyén H (‘101 vOi
bi don Cong ty TNHH P2 va bi don Céng ty TNHH P vé viéc “Tranh chap vé bao
hiém x3 ho1™:

~1.1. Budc Cong ty TNHH P2 phai dong bao hiém xa hoi cho chi Pang
Nguyén H trong khoang thoi gian lam viéc tur thang 6/2016 dén thang 01/2018 va
1ap ho so xdc nhén thoi gian dong bao hiém xa hoi cua chi Dang Nguyén H tur
thang 01/2016 den thang 01/2018.

1.2. Budc Cong ty TNHH P phai déng bao hiém x3 hoi cho chi DPang
Nguyen H trong khoang thoi gian 1am viéc tir thang 3/2018 dén thang 9/2019 va

lap hd so xac nhan thoi gian dong bao hiém xa hoi cua chi Pang Nguyén H tur
thang 02/2018 dén thang 9/2019.

2. Vé an phi lao dong so tham:

- Chj Ding Nguyén H khong phai chiu.

- Cong ty TNHH P2 phai chiu 300.000 dong (Ba trim ngan dong).

- Cong ty TNHH P phai chiu 300.000 dong (Ba trim ngan dong).

3. Nguyén don, bi don va nguoi co quyén loi, nghia vu lién quan vang mit
duoc quyén khang cao ban an trong thoi han 15 (muoi lam) ngay, ke tir ngay nhén
dugc ban an hoac ban an dugc niém yét.

Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dan sy thi nguodi dugce thi hanh 4n dan sy, ngudi phai thi hanh an dan
su ¢o quyen thoa thuédn thi hanh an, quyén yéu cau thi hanh an, tuy nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi
hanh an dan sy; thoi hi€u thi hanh dn duoc thuc hién theo quy dinh tai Biéu 30
Luat Thi hanh an dan su.


https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-quyet-326-2016-ubtvqh14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-toa-an-337085.aspx

Noi nhin: TM. HQI PONG XET XU SO THAM

- TAND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP Di An;

- Chi cuc THADS TP Di An;

- Puong su;

- Luu: VT; HS.

Nguyén Thi Ngan



