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- Véi thanh phdn Hpi dong xét xir phiic thim gom cé:

Tham phan - Chii tog phién toa: Ba Vii Thi Thu H

Cdc Tham phan:

Ong Nguyén Vin Duong

Ba Luong Thi Hai Ha

- Thw ky phién toa: Ba Pham Thi Mai Phuong - Thu ky Toa &n nhan dan
thanh pho Hai Phong.

- Pai dién Vign Kiém sdt nhén din thanh phé Hai Phong tham gia phién
tdoa: Ong P& Vian Tu - Kiém sat vién.

Ngay 12 thang 9 nam 2020, tai tru s& Toa an nhan dan thanh phb Hai Phong,
xét xtir phuc tham cong khai vu an thu ly s6 09/2020/TLPT-LD ngay 03 thang 8
nam 2020 vé viéc tranh chap vé bdo hiém xa hdi, bao hiém y t€, bado hiém that
nghi€p, bdo hi€ém tai nan lao dong, trg cap that nghi¢p va tién luong khi cham dut
hop dong lao dong.

Do Bén 4n lao dong so tham s6 01/2020/LD-ST ngay 17 thang 6 nam 2020
ctia Toa 4n nhan dan huyén KT, thanh phd Hai Phong bi khang céo.

Theo Quyét dinh dwa vy an ra xét xu sd 24/2020/QP-PT ngay 15 thang 8
nam 2020, Quyét dinh hodn phién toa s6 26/2020/QD-PT ngay 31 thang 8 nim
2020, gitra cac duong su:

- Nguyén don: Anh Pham Van D, sinh nam 1990; noi cu tra: Thon 5, x& KQ,
huyén KT, thanh phé Hai Phong; c6 mit.

Ngueoi bdo vé quyén va loi ich hop phdp dong thoi la nguwoi dai dién theo iy
quyén ciia nguyén don: Ong Nguyén Anh Vii - Luat su ctia Cong ty luat TNHH
MTV Hoa Phuong thudc Poan Luat su thanh phd Hai Phong (van ban ty quyén
ngay 03 thang 10 nam 2019); vang mit.



Ngueoi bdo vé quyén va loi ich hop phdp cia nguyén don: Ong Pham Vin
Hoa - Luat su ctia Van phong Luat suw Hoa Dong Phuong thudc Poan luat su thanh
phd Hai Phong, ¢6 mit.

- Bi don: Cong ty TNHH BV, dia chi try so: S6 1166 NBK, phuong PH 2,
quan HA, thanh ph6 Hai Phong.

Nguoi dai dién hop phdap ciia Cong ty: Ong Poan Anh T, chiic vu: Pho
Giam doc phu trach nha may giay LD - Cong ty TNHH DV (theo Van ban uy
quyén s6 128/GUQ-PV ngay 08 thang 11 ndm 2019); c6 mit.

- Ngwoi ¢é quyén loi, nghia vy lién quan: Bao hiém xa hoi thanh phd Hai
Phong; dia chi tru so: S6 2A TK, quin HB, thanh phé Hai Phong; viang mat (c6
don d€ nghi xét xtr vang mat).

- Nguoi lam chung:

Bio hiém x4 hoi huyén KT, thanh phé Hai Phong; dia chi: Khu CX, thi trdn
ND, huyén KT, thanh phé Hai Phong; vang mat.

Cong ty Bao hiém B HP; dia chi: Toa nha A Hai Phong, s 12 16 30A LHP,
phuong DK, quan NQ, thanh phé Hai Phong; vang mit.

Anh Poan Vian K T, sinh nim 1985; dja chi: T6 dan phé TH, phuong TT,
quan DK, thanh phé Hai Phong; vang mit.

Anh Bui Quang C, sinh nim 1986; dia chi: T6 dan phé TH, phuong TT,
quan DK, thanh phd Hai Phong; ving mat.

Anh Vi Trong T, sinh nam 1982; dia chi: Cum 3, xa TH, huyén VB, thanh
phé Hai Phong; vang mat.

Anh Nguyén Hong Q, sinh nim 1979; dia chi: S6 1B - C54 phuong TC,
quan HB, thanh phd Hai Phong; vang miit.

Chi Nguyén Thi Thu H, sinh nam 1981; dia chi: S6 nha 12, t6 dan ph6 BM,
phudng HD, quan DS, thanh phd Hai Phong; vang mit.

Chi Vii Thi T1, sinh nam 1981; dia chi: S6 13, t6 8, phuong PH, quan HA,
thanh phd Hai Phong; c6 mit.

Chi Duong Thi Minh N, sinh nam 1980; dia chi: SO 69/9/218 phuong VM,
quan NQ, thanh phb Hai Phong; c6 miit.

Chi DS Thi Anh T2, sinh nim 1986; dia chi: S6 41/213 dudng TT, phuong
TT, quian DK, thanh phd Hai Phong; vang mit.

Anh Pao Van T3, sinh nam 1990; dia chi: Thon 7, xa KQ, huyén KT, thanh
phé Hai Phong; c6 mat.



Anh D4 Pai L, sinh nim 1989; dia chi: Thon 3, xa KQ, huyén KT, thanh
phé Hai Phong; vang mat.

Chi Lé Thi L1, sinh ndm 1974; dia chi: S6 42B HS, DH, quan LC, thanh phé
Hai Phong; V:fmg mat.

- Nguoi khang cdo: Anh Pham Van D 1a Nguyén don.

NOI DUNG VU AN:

Tom tit ndi dung vu an, quyét dinh ctia Toa an cp so tham, ndi dung khang
cao:

Theo don khoi kién ngay 16/6/2019, sira d6i b6 sung yéu cau khéi kién ngay
14/11/2019, ngay 28/3/2020, ngay 03/4/2020 va loi khai trong qud trinh gidi quyét
vu dn nguyén don va nguoi dai dién hop phdp thong nhat trinh bay:

Ngay 07/9/2015, anh Pham Vin D va Céng ty TNHH DV (viét 1a Cong ty
PV) ky hop ddng hoc nghé c6 thoi han 01 thang tir ngay 07/9/2015 dén
06/10/2015 tai dia diém Nha may gidy LD thudc Coéng ty TNHH BV. Dén ngay
07/10/2015, anh D va Cong ty BV ky két hop dong lao dong (viét tit 1a HPLD) c6
thoi han 14 36 thang tir ngay 07/10/2015 dén ngay 06/10/2018. Ngay 19/4/2016
trong khi dang stra chira h¢ théng dién thi anh D bi tai nan lao dong va duoc di cép
ctru tai Bénh vién Y hoc Hai quan. Sau do anh dugc chuyén lén bénh vién Viét
Puc dé tiép tuc diéu tri. Ngay 21/11/2016 Hoi dong giam dinh y khoa thanh phd
Hai Phong tién hanh giam dinh va xac dinh ty 1€ thuong tat ctia anh D la 51%, sau
d6 tiép tuc diéu tri dén ngay 23/5/2017 thi xuét vién. Ngay 22/7/2017, anh D c6
don xin nghi viéc va ngay 05/8/2017 anh thoi viéc theo Quyét dinh vé viéc cham
durt hop dong lao dong (viét tit 1a CDHPLD) sé 60 ngay 05/8/2017 ctia Giam ddc
Nha may giay LD. Khi anh D théi viéc, Cong ty da tra s6 bao hiém cho anh nhung
khong thanh toan ché do trg cdp. Ngay 10/5/2019 anh d3 lam don khiéu nai dén
Giam dbc Cong ty PV nhung khong dugc giai quyét nen da khai kién ra Toa an va
yéu cau Cong ty phai thuc hién:

1. Truy ndp so tién do Cong ty da trén dong Bao hiém xa hoi (viét tat 1a
BHXH), bao hiém y té (viét tat 1a BHYT), Bao hiém that nghiép (viét tat 1a
BHTN), Bao hiém tai nan lao dong (viét tat 13 BHTNLD) - Bénh nghé nghiép
(BNN) cho Bao hiém x4 hoi thanh phd Hai Phong (viét tat 1a BHXHHP) theo quy
dinh ctia phap luat trong thoi gian tir thang 10/2015 dén hét thang 3/2016 va truy
ndp sb tién do Cong ty dd dong thiéu BHXH, BHYT, BHTN, BHTNLD - BNN
cho BHXHHP theo quy dinh cta phap luat trong thoi gian tir thang 4/2016 dén hét
thang 7/2017. Yéu cau co quan BHXHHP c6 trach nhiém truy thu sé tién do Cong
ty tron déng, dong thiéu tién BHXH, BHYT, BHTN, BHTNLD - BNN va cap lai
s6 bao hiém cho anh D theo quy dinh.



Dén ngay 28/3/2020 anh D stra d6i, bd sung yéu cau khoi kién nay nhu sau:
Budc Cong ty DV phai bdi thudng cho anh D sb tién trén dong, dong thiéu BHXH,
BHYT, BHTN, BHTNLD - BNN 1a 24.216.770 ddng va tién 14i suit tuong ung
v6i s tién tron déng, dong thiéu BHXH, BHYT, BHTN, BHTNLD - BNN la
11.227.463 ddng (theo bang tinh 14i tinh tir thang 10/2015 dén thang 7/2020).

2. Thanh toan day du phan chi phi dong chi tra va nhimg chi phi khong nam
trong danh muc do BHYT chi tra dbi v6i anh D tir khi so ctru, cdp ciru dén khi
diéu tri 6n dinh theo quy dinh tai diém c khoan 2 Diéu 38 Luat ATVSLD (an toan
vé sinh lao dong) 1a 14.318.000 dong.

3. Tra du tién luong cho anh D trong thdi gian anh D diéu tri, phuc hdi chirc
nang lao dong tir ngay 19/4/2016 dén ngay 23/5/2017 va 10 ngay phuc hoi chirc
nang lao dong theo khoan 3 Piéu 38 Luat ATVSLD 1a 106.591.664 dong.

4. Tra tién luong nhimg ngay nghi hang nam, nghi 1&, nghi tét 1a 11.410.000
dong.

5. B6i thuong cho anh D 20 thang tién luong theo quy dinh tai diém a khoan
4 Piéu 38 Luat ATVSLD la 144.000.000 dong.

6. Tra khoan tién twong ung v6i ché ¢ BHTNLD theo quy dinh tai khoan 4
Piéu 39 Luat ATVSLD 1a 593.643.800 dong.

7. Tra cho anh D tién luong trong cac thang 6, 7, 8/2017 1a 11.962.000 ddng.

8. Tra tro cép tho1 viéc cho anh D theo quy dinh tai khoan 1 Diéu 48 cta B
luat Lao dong 1a 9.443.750 dong.

9. Tra anh D tién chénh 1éch khi huéng BHXH mdt 1an 1a 8.851.868 dong va
tién 1di cho khoan chénh léch huéng BHXH mot 1an tir thang 8/2018 dén thang
7/2020 13 1.770.374 dong.

10. Theo don stra d6i bo sung yéu cau khai kién ngay 28/3/2020 anh D con
yéu cau Toa an budc Cong ty PV phai: Hay QPCDHDPLD s6 60 ngay 05/8/2017
ctia Giam déc Nha may gidy LD. Tra tién luong, BHXH, BHYT trong nhiing ngay
anh D khong duoc lam viéc tir 05/8/2017 dén 05/4/2020 tam tinh 1 249.315.000
dong. Phai tra BHXH, BHYT cho anh D tam tinh 1a 54.493.000 d6ng. Phai tra 03
thang tién luong 1a 22.665.000 dong. Tra trg cip thoi viée theo quy dinh tai Diéu
48 Bo luat Lao dong 1a 3.777.500 dong. Bdi thudong cho anh D do vi pham thdi
gian bao trudc 1a 9.443.750 dong. Boi thudng cho anh sd tién tron dong, dong
thiéu BHXH, BHYT, BHTN, BHTNLD - BNN 1a 24.216.770 ddng. Phai tra tién
lai suat twong tng voi sd tién tron dong, dong thiéu BHXH, BHYT, BHTN,
BHTNLD - BNN 1a 11.227.463 dong.

11. Theo sira d6i bo sung yéu cau khoi kién ngay 03/4/2020 anh D yéu cau
Toa an: Tuyén bd HPLD sé 1509041, phu luc HPLD s 56/2016 va phu luc
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HDLD s6 1509041 vo6 hiéu phan ghi vé& “Tién luong”. Yéu cau Toda an xac dinh
tién lvong ma Cong ty BV trd cho anh D theo quy dinh cta phap luat dé giai quyét
vu an.

12. Cong ty c6 hanh vi lam gia hd so dé chiém doat tai san ctua Cong ty bao
hiém BSH Hai Phong.

Trong qud trinh gidi quyét vu dn nguoi dai dién hop phdp cia bi don trinh
bay: Cong ty xac nhan anh D vao lam viéc, dugc ky HDLD nhu da néu la ding.
Ngay 21/4/2016 trong khi anh D cung voi cac cong nhan khéc trong t6 co dién
dang stra chira h¢ théng dién thi bi tai nan. Sau khi anh D bi tai nan, Cong ty da
dua anh D di cdp clru va da thanh toan day du cac chi phi diéu tri ciing nhu di tra
du tién luong, tién boi thudng, tro cAp cho anh D trong thoi gian diéu tri va di lam.
Pén thang 7/2017, anh D c¢6 don xin thoi viéc nén Cong ty c6 QPCDHDLD d6i
v6i anh D va tra s6 BHXH cho anh D. Nay anh D c¢6 don khai kién, Cong ty c6
quan diém nhu sau: Cong ty di kiém tra va phat hién do so suat khong dong bao
hiém cho anh D trong khoang thoi gian tir thang 10/2015 cho dén thang 3/2016
tong cong 1a 06 thang. Cong ty s& co trach nhiém déng cho ngudi lao dong sd tién
trén cho BHXHHP dé dam bao quyén loi ctia nguoi lao dong. Ddi véi yéu cau
thanh todn clia anh D d6i véi nhimg hoa don, chimg tir diéu tri cta anh D thi
nhiing chi phi ndy anh D chua ndp cho Cong ty va chua yéu cau Cong ty thanh
toan nén Cong ty khdng biét. Nay anh D c6 yéu cau, Cong ty dong ¥ thanh toan
cho anh D phan chi phi diéu tri thuong tich 1a 14.318.000 dong. Ddi véi tién luong
thang 7/2017, anh D di lam 7,5 ngay cong va duoc Cong ty thanh toan sb tién la
2.683.207 dong nhung do ngay 22/7/2017 anh D ¢6 don xin thoi viéc va nghi viéc
ludn, do Vay Cong ty chua thanh toan cho anh D duogc khoan tién luong nay. Nay
anh D yéu cau, Cong ty dong ¥ y thanh toan cho anh D khoan tién 1u0ng nay va tién
1ai cham tra tir thang 8/2017 dén thang 6/2020. Bdi voi cac yéu cau khai kién khac
ctia nguyén don, bi don khong dong ¥ vi khéng co co sd, dé nghi Toa an xem xét
giai quyét.

Nguoi ¢é quyén loi nghia vu lién quan la BHXHHP trinh bay nhw sau: Anh
Pham Vian D (s6 s6 BHXH 3116044959) c6 qua trinh tham gia BHXH, BHYT,
BHTN, BHTNLD - BNN tai Cong ty DV tir thang 4/2016 dén hét thang 7/2017.
V61 muce luong tham gia BHXH, BHYT, BHTN, BHTNLD - BNN do don vi dang
ky dong cho anh Pham Van D trong cidc nam 2016 va 2017 1a dung quy dinh theo
mirc lwong téi thiéu ving dugc quy dinh tai Nghi dinh s6 122/2015/ND - CP ngay
14/11/2015 va Nghi dinh s6 153/2016/ND - CP ngay 14/11/2016 caa Chinh phu
quy dinh vé murc lwong tbi thiéu ving. Trudng hop néu xac dinh Cong ty TNHH
PV va anh D thudc d6i tuong phai dong BHXH, BHYT, BHTN, BHTNLD - BNN
trong thoi gian tir thang 10/2015 dén thang 3/2016 thi yéu cau Toa 4n budc Cong
ty va anh D dong BHXH, BHYT, BHTN, BHTNLD - BNN theo dung quy dinh.
Sau khi cic bén lién quan déng du s tién truy thu BHXH, BHYT, BHTN,
BHTNLD - BNN thi Co quan bao hiém s& xac nhan b sung qua trinh tham gia
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BHXH, BHYT, BHTN, BHTNLD - BNN trén s6 bao hiém xa hoi cho ngudi lao
dong theo quy dinh hién hanh.

Nhitng nguoi lam chitng c¢é mat tai phién toa so tham: Cac anh Nguyén
Hoéng Q, Pao Vin T3, DS Pai L va cac chi Pd Thi Anh T2, Duong Thi Ming N,
Vii Thi T1 khai phu hop véi nhimg 1i khai ctia minh cé trong ho so.

Vé6i ndi dung trén, Toa an nhan dan huyén KT da Can ct Piéu 32; Diéu 35,
diém d khoan 1 Diéu 40; khoan 2 Piéu 227, khoan 1, 3 Piéu 228; khoan 2 Diéu
229; khoan 2 Diéu 244 Bo luat T tung dan su; Diéu 357, 468 Bo luat Dan su;
Piéu 90, Piéu 91, Piéu 111, Piéu 114, Piéu 115, Piéu 126, Piéu 142, Piéu 144,
Piéu 145 Bo luat Lao dong; Diéu 92, Piéu 94 Luat BHXH nim 2006; Diéu 42,
Piéu 43, Piéu 86, Piéu 89 Luat BHXH nam 2014; Piéu 38, Piéu 39, Piéu 43,
Diéu 45, Diéu 48, Diéu 52 Luat ATVSLD; Nghi quyét s6 326/2016/UBTVQH14
ngay 30 thang 12 nim 2016 cua Uy ban thuong vu Quoc hoi; Nghi dinh sd
103/2014/ND-CP ngay 11/11/2014; Nghi dinh 122/2015/ND-CP ngay 14/11/2015;
Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015; Nghi dinh 115/2015/ND-CP ngay
11/11/2015; Nghi dinh 153/2016/ND - CP ngay 14/11/2016; Thong tu sb
59/2015/TT - BLDTBXH ngay 29/12/2015, xir:

1. Chép nhan mot phan yéu cau khai kién ciia nguyén don, cu thé:

- Budc Cong ty BV phai dong khoan tién BHXH, BHYT, BHTN - BNN cua
anh Pham Vian D cho BHXHHP thoi gian tir thang 10/2015 dén thang 3/2016 s
tién: 6.885.450 ddng. Ngoai sb tién trén, Cong ty BV con phai chiu tién 1ai do
cham dong BHXH, BHYT, BHTN véi l4i suét theo quy dinh cta phap luat BHXH
tuong (mg voi thoi gian cham dong. Khoan tién nay duoc thi hanh ngay mic du co
thé bi khang cao, khang nghi.

- Budc Cong ty TNHH phai thanh toan cho anh Pham Vian D céc khoan tién
sau: Chi phi dong chi tra va nhiing chi phi khéng nam trong danh muc do bao hiém
y té chi tra d6i v&i anh D s tién: 14.318.000 dong. Tién luong thang 7/2017 va 1ai
sudt cham tra 1a: 3.465.496 dong. Tong cong 1a 17.783.496 dong.

Ké tir ngdy c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh an cho dén khi thi
hanh 4n xong, bén phai thi hanh 4n con phai chiju khoan tién 13i cua s tién con phai thi
hanh an theo murc 13i suat quy dinh tai khoan 2 Diéu 357 Bo luat Dan sy nam 2015.

2. Pinh chi xét xir dbi v6i cac yéu cau khoi kién nguyén don rit yéu cau tai
phién toa nhu sau: Tra di tién luong cho anh D trong thoi gian anh D diéu tri, phuc
hdi chic niang lao dong tir ngay 19/4/2016 dén ngay 23/5/2017 va 10 ngay phuc
hdi chirc nang lao dong theo khoan 3 Piéu 38 Luat An toan vé sinh lao dong la:
106.591.664 dong Tra tlen lu’ong nhiing ngay nghi hang nam, ngh1 1€, nghi tét 1a
11.410.000 ddng. Yéu cau tra tién luong thang 6/2017. Yéu cau vé viéc Cong ty
c6 hanh vi l1am gia hd so dé chiém doat tién ciia Cong ty bao hiém BSH Hai
Phong.



Ngoai ra ban 4n con tuyén vé an phi, 13i sudt d6i v6i khoan tién cham thi
hanh an va quyén khang cao cua cac duong su.

Sau khi xét xtr so tham, nguyén don 13 anh D da khang céo toan bo Ban 4an
so tham so6 01/2020/LD-ST ngay 17/6/2020 ctia Toa an nhan dan huyén KT véi ly
do Ban 4n so tham da c6 vi pham nghiém trong vé to tung, sai lam trong viéc danh
gia, st dung tai liéu, chting cur va ap dung phap luat; dé nghi Toa an cap phtc tham
huy Ban an so tham va chuyén ho so vu an cho Toa &n cap so tham giai quyét lai.

Tai phién toa phiic tham:

- Nguyén don va nguoi bao vé quyén va loi ich hop phdp cua nguyén don
trinh bay thong nhat trinh bay Vé yeu cau khang cao nguyen don khang cao toan

bd phan yéu ciu Toa an cap so tham giai quyét, con phan Toa an dinh chi do
nguyén don rat yéu cau khoi kién thi khong khang cao.

- Nguoi dai dién hop phéap cta bi don trinh bay: Céng ty DV chi dong v tra
anh D nhimg khoan tién theo phan quyét cua toa an cdp so tham, Cong ty khong
ddng ¥ tra thém anh D khoan tién nao khéc vi sau khi anh D bi tai nan, Cong ty da
dua anh D di cdp clru va da thanh toan day du cac chi phi diéu tri cling nhu da tra
du tién luong, tién boi thudng, tro cip cho anh D trong thoi gian diéu tri va di lam,
d3 tro cdp tai nan lao dong hang thang cung véi tién luong anh D duoc linh trong
nhitng ngay nghi diéu tri tai nan lao dong. Cong ty da phd bién ndi quy vé an toan
lao dong, no1 quy Cong ty va phat bao ho lao dong cho ngudi lao dong theo ding
quy dinh. Khi anh D bi tai nan lao dong thi 16i hoan toan do anh D vi khong mac
bao ho va khong deo diy an toan khi stra dién trén cao. Pén nay anh D van chua
ndp ban két luan giam dinh suy giam kha ning lao dong dé Cong ty 1ap hd so tai
nan lao dong cua anh D dé giri BHXHHP nén anh D chua dugc nhén trg cép. Néu
anh D nop Ban giam dinh murc suy giam kha ning lao dong Cong ty s& lam Ho so
gir BHXH ngay.

- Nguoi ¢6 quyén loi va nghia vu lién quan 12 BHXHHP vang mit tai phién
tda va c¢o van ban d€ nghi van gitt nguyén y kién tai giai doan xét xtr so tham.

Pai dién Vién Kiém sdt nhéan dan thanh pho Hai Phong phdt biéu y kién vé
vzec tudn theo phdp ludt trong qud trinh giai quyét vu dn & giai doan phiic tham va
vé ngi dung khdng cao:

- V& viéc tuan theo phap luat: Trong qué trinh giai quyét vu an theo thu tuc
phuc tham, Hoi déng xét xur da chép hanh ding céc quy dinh cua Bo luat T tung
dan sy. Nguyén don, bi don di thyc hién ding cac quy dinh vé quyén va nghia vy
ctuia minh.

- V& ndi dung khang co cua nguyén don: Trén co s két qua cua phan tha
tuc hoi, tranh luén tai phién toa phuic tham, nghién cutu tai liu chung ctr c6 trong
hd so va ban an so tham thay:



No6i dung khang cdo: Nguyén don cho riang Ban an c6 vi pham nghiém trong
thu tuc t6 tung, co6 sai 1am trong viéc danh gia tai liéu ching cr va ap dung phap
luat dan dén viéc ra Ban an khong khach quan, toan di¢n, quyén va loi ich hop
phap ctia nguyén don khong duoc bao vé theo dung quy dinh cta phap luat. Dé
nghi toa 4n xét xtr lai theo trinh tu phuc thim theo huéng: Huy ban 4n so tham va
chuyén ho so vu an cho Toa 4n cap so tham giai quyét lai tir dau.

D61 véi nd1 dung khang cdo va sau khi xem xét ban &n so tham, hé so vu an
va y kién khang céo ctia duong su, Ki€ém sat vién thay nhu sau:

* Pi v6i ndi dung khang cdo cho rang ban an co vi pham nghiém trong
thu tuc t0 tung:

Tda an cap so tham da thu 1y giai quyét yéu cau khoi kién ctia nguyén don
cho théy viéc xac dinh quan h¢ phap luat, tu cach td tung va nguoi tham gia td tung
da dam bdo ding quy dinh phap luat. Viéc thu thap tai liéu chung cir cua nguyén
don va bi don vé co ban Toa an so tham da thu thap day du va dung quy. Toa an
tién hanh mé phién hop va cong khai viéc giao ndp, tiép can, cong khai ching ci,
ra thdng bao va 1ap bién ban kiém tra viéc giao ndp tiép can, cong khai chimg cir
day du. Cac bién ban 14y 16i khai nguyén don, bi don, Ngudi c6 quyén loi va nghia
vu lién quan, nguoi 1am chimg déu day du. Thuc hién viée cap, tong dat cac tai lidu
t6 tung dam bao dung quy dinh cta phap luat. Phién toa so thAm dugc thuc hién
ding quy dinh phép luat theo Diéu 32, 35, 40, 48, 68, 96, 97, 177, 203, 208-211 va
Diéu 220 BLTTDS.

Viéc giri Ban 4n so tham s6 01/2020/LD-ST ngay 17/6/2020 cho nguyén
don vao ngay 02/7/2020, Toa an so thAm da vi pham khoan 2 Diéu 269 BLTTDS
vé thoi han gti ban an, quyét dinh “Trong thoi han 10 ngay ké tir ngay tuyén dn,
Toa dn phdi giao hodc giti ban én cho cdc dwong sw, co quan té chire ¢d nhan khéi
kién..”. Toa 4n so tham can rat kinh nghiém d6i voi thiéu sot cham giao ban 4n,
quyét dinh cho duong su, ca nhan khoi kién. Tuy nhién thiéu s6t nay khong anh
huong dén quyén va loi ich cua cac bén duong su.

* Po1 vo1 nd1 dung khang cdo cho rang Toa an cap so tham co6 sai lam
trong vi¢c danh gia chimg ctr va ap dung phap luat:

3.2.1 Vé t6 tung:

Nguyén don 1a anh Pham Vian D c6 ky Hop dong lao dong véi Cong ty
TNHH DV va lam viéc tai nha may giay LD hoat dong trén dia ban quan Duong
Kinh. anh D c6 dang ky HKTT tai dia chi: Thon 5, xa KQ, huyén KT, anh khéi
kién yéu cau tra cac khoan tién lién quan dén BHXH, BHYT, BHTN, BHTNLD -
BNN va trg cap thoi viée ddi v6i cong ty TNHH DV nén thdm quyén giai quyét so
tham thudc Toa an nhan dan huyén KT 1a dung quy dinh phap luét theo Piéu 32,
Diéu 35, diém d khoan 1 Piéu 40 ctia Bo luat TTDS dé thu 1y, giai quyét vu an.

3.2.2 Vé néi dung khdi kién, ndi dung khdng cdo
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(1) Anh D yéu cau Cong ty TNHH DV bdi thuong cho anh D s tién tron
déng BHXH, BHYT, BHTN, BHTNLD-BNN tir thang 10/2015 dén thang 3/20186,
dong thiéu tir thang 4/2016 dén thang 7/2017 14 24.216.770 dong va l4i suét (theo
stra doi, b6 sung yéu cau khai kién ngay 28/3/2020) hoic 27.929.541 déng va
11.227.463 dong tién 1 (Luan ca chiing minh Céng ty trén dong BHXH, dong
BHXH thap hon quy dinh ngay 28/3/2020) 1a khong ¢6 cin ct (Vé sb tién chinh
X4c, tai phién toa s& yéu cau nguyén don xac dinh).

Ban an chi chip nhan Budc Cong ty phai dong tiép 6 thang (tu thang

10/2015-thang 3/2016) theo tién luong ghi trong Hop dong lao dong véi so tién cu
thé 13 6.885.450d va s tién 1ai cham dong theo quy dinh cta phap luat.

Noi dung nay cta Ban &n 1a c6 can cu boi 18&:

Tién luong déng BHXH phai cin cir vao Can ctr khoan 2 Diéu 89 Luat Bao
hiém xa hoi nam 2014: “Poi voi nguoi lao dong dong bao hiém xa hgi theo che do
tien lwong do nguwoi s dung lao dong quyét dinh thi tién lwong thing déng bao
hiém xa héi 1a mike lwong va phu cip lwong theo quy dinh cia phap lugt vé lao
dong”.

Theo khoan 1 Biéu 90 Bo luat Lao dong quy dinh: “Tién hrong la khodn tién
ma nguol S dung lao dong tra cho nguoi lao dong dé thuc hién cong viéc theo
thoa thudn.

Tién lwong bao gom mitc lwong theo céng viéc hogc chirc danh, phu cdp
lirong va cdc khoan bé sung khac.

Mizc lwong ciia nguwoi lao dpng khong dwoc thip hon mirc lwong t6i thiéu
do Chinh ph# quy dinh”.

Theo khoan 3 Diéu 7 Nghi dinh 49/2013/ND-CP ngay 14/5/2013 quy dinh chi
tiét thi hanh mot sé diéu ctia Bo luat Lao dong vé tién luong quy dinh: “Mikc lrong
thap nhat (khéi diém) cia céng viée hodc chire danh trong thang lwong, bdng
lwong do cong ty xac dinh trén co so miurc do phuc tap cua cong viéc hodc chirc
danh twong iing voi trinh do, kj néng, trach nhiém, kinh nghiém dé thuwc hién céng
viéc hodc chuec danh, trong do:

a) Mirc lrong thdp nhdt ciia cong viéc hodc chire danh gidn don nhdt trong
diéu kién lao dong binh thuong khong dwoc thap hon mire lwong téi thiéu ving do
Chinh phu quy dinh;

b) Mirc lwong thip nhit ciia cong viéc hodc chirc danh doi héi lao dpng
qua dao tao, hoc nghé (ké cd lao dong do doanh nghiép tw day nghé;) phdi cao
hon it nhit 7% so véi mirc lwong t6i thiéu viing do Chinh phii quy dinh .

Theo Hop ddng lao dong sb 1509041 ngay 07/10/2015 ky két giita Cong ty
TNHH DV va anh Pham Van D x4c dinh Muc luong chinh hodc tién cong tbi thiéu
la 3.317.000 dong/ thang, c6 hiéu lyc tir ngay ky.
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Theo Phu luc Hop ddng lao dong sb 56/2016/PLHD ngay 01/01/2016 ky két
gitta Cong ty TNHH PV va anh Pham Vin D xac dinh Mtrc luong chinh hodc tién
cong tdi thiéu 1a 3.745.000 dong/ thang. Thoi gian thuc hién ké tir ngay
01/01/2016.

Theo Phy lyc Hop dong lao dong sé 1509041 ngay 02/01/2017 ky két giita
Cong ty TNHH BV va anh Pham Vin D Xac dinh Mtrc luong chinh hoic tién cong
tbi thiéu 1a 4.012.500 dong/ thang. Thoi gian thuc hién ké tir ngay 02/01/2017.

Can cir Nghi dinh 103/2014/NDB-CP 11/11/2014, ngay Nghi dinh
122/2015/ND-CP ngay 14/11/2015, Nghi dinh 153/2016/ND-CP ngay 14/11/2016
quy dinh mic luong tdi thiéu ving ddi véi nguoi lao dong 1am viéc theo Hop dong
lao dong.

Cian c khoan 1 DPiéu 30 Thong tu sé 59/2015/TT-BLDTBXH ngay
29/12/2015 quy dinh chi tiét va huéng dan thi hanh mot s diéu ctia Luat Bao hiém
xd hoi vé bao hiém xi hoi bat budc: Mic dong BHXH, BHYT, BHTN tir thang
10/2015 dén thang 12/2015 dugc tinh dua trén mic luong theo Hop dong lao dong,
tir thang 01/2016 dén thang 3/2016 duoc tinh dua trén muc lwong va phu cip
lwong. Cu thé:

Mic lwong 2015 cta anh D 1a: 3.317.000 dong/ thang.

Mtc luong toi thiéu va phyu cap anh D duwoc huong nim 2016 nhu sau:
3.500.000 dong + 3.500.000 dong x 7% = 3.745.000 dong.

Mt luong t6i thiéu va phyu cdp anh D duoc huéng nim 2017 nhu sau:
3.750.000 dong + 3.750.000 dong x 7% = 4.012.500 dong.

Anh D cho rang muic lwong cta anh phai c6 thém 5% do anh 1am viéc c¢6 diéu
kién lao dong nang nhoc, doc hai, nguy hiém. Theo Danh sach danh muc nghé,
cong viéc nang nhoc, doc hai, nguy hiém va dac bi¢t nang nhoc, doc hai, nguy
hiém do B¢ Lao dong - Thuong binh va xi hoi quy dinh thi cong viéc ctia anh D
khong nam trong Danh sach trén. Nam 2017, Cong ty TNHH DV tra cho anh thém
5% goi 1 “phu cap ning nhoc, doc hai” thi d6 1 ché do chinh sach ciia Cong ty va
c6 loi cho nguoi lao dong nén dugc khuyén khich.

Can ctr nhitng quy dinh trén:

- Budc Cong ty TNHH BV phai dong khoan tién BHXH, BHYT, BHTN cia
anh Pham Van D cho BHXH thanh phd Hai Phong nhu sau:

+ Tién BHXH, BHYT, BHTN nam 2015: 03 thang x 3.317.000 dong x 32,5%
=3.234.075 dong.

+ Tién BHXH, BHYT, BHTN nim 2016: 03 thang x 3.745.000 dong x
32,5% = 3.651.375 dong.
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Tong cong: 3.234.075 ddng + 3.651.375 dong = 6.885.450 dong.

- Ngoai sb tién trén, Cong ty TNHH DV con phai chiu tién 13i do chdm déng
BHXH, BHYT, BHTN véi 1ai suat theo quy dinh cua phap luat bao hi€ém xa hdi
tuong Uing vaéi thoi gian cham dong.

Xét bang lwong thé hién viéc da trich thu bao hiém ciia nguoi lao dong hay
chua, tuy nhién phia nguyén don khong cung cép dugc bang luong tir thing
10/2015 dén thang 4/2016. Toda 4n so thim tuyén budc bi don phai tra toan bo sd
tién nay 13 c6 cin ctr, dung quy dinh phap luat.

* Theo Ban qua trinh dong bao hiém xa hoi ctia anh Pham Vian D do BHXH
thanh phé Hai Phong cung cip, tir thang 4/2016 dén thang 7/2017, Cong ty TNHH
bV da dong BHXH, BHYT, BHTN cho anh Pham Van D, mic dong BHXH,
BHYT, BHTN da thuc hi¢n dang theo quy dinh tai khoan 2 Diéu 89 Luét Bao
hiém xa hoi nam 2014. Trong d6, muc lwong Cong ty TNHH BV déng bao hiém
cho anh D d bao gom mirc luong tbi thiéu ving + 7% phu cip cong viéc doi hoi
lao dong qua dao tao, hoc nghé.

Pong thoi, nhu phan tich & trén, mirc luong va phu cap Cong ty TNHH BV
tra cho anh D theo cac Phu luc Hop déng nam 2016, 2017 déu thuc hién ding theo
quy dinh phap luat.

Do viy, yéu cau cua anh Pham Vin D cho rang tir thang 4/2016 dén thang
7/2017 Cong ty TNHH bV da dong BHXH, BHYT, BHTN, BHTNLD-BNN cho
anh D thap hon quy dinh cta phap luat vé BHXH khong c6 co so dé chap nhan.

Nhu vay, khong c6 co s& dé chép nhan yéu cau cta anh Pham Vian D vé viéc
yéu cau Cong ty TNHH DV bdi thuong cho anh D sé tién trén dong BHXH,
BHYT, BHTN, BHTNLD-BNN tir thang 10/2015 dén thang 3/2016, dong thiéu tur
thang 4/2016 dén thang 7/2017 13 24.216.770 dong.

(2) P6i véi yéu cau thanh todn chi phi khéng nam trong danh muc BHYT chi
tra tir khi so civu, cdp civu dén khi diéu tri on dinh la 14.318.000 déng.

Theo quy dinh tai khoan 1 Piéu 144 BO luat Lao dong nam 2012 thi trach
nhiém ctia ngudi cha st dung lao dong véi ngudi lao dong 1a “Thanh todn phan
chi phi déng chi trd va nhitng chi phi khéng nam trong danh muc do bdo hiém y
chi tra doi véi nguoi lao dong tham gia bao hiém y té va thanh todn toan bg chi
phi y té tir khi so citu, cdp CLZ’u dén khi diéu tri on dinh doi voi ngwd‘i lao dong
khéng tham gia bao hiém y té". Nhiing loai thudc va chi phi khong nam trong . danh
muc chi phi BHYT chi tra, ph1a cong ty dong ¥ chi tra cho anh D voéi tong s tién
1a 14.318.000d. Toa an so tham chip nhan su tu nguyén cta bi don 1a hoan toan
phu hop, dung quy dinh phap luat.

(3) Poi véi yéu cau trd tién lwong thang 4/2016 dén thang 5/2017 va 10 ngay
phuc hoi chire ning lao déng véi s6 tién la 106.591.664 dong.
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Tai phién toa so tham anh D xac nhan di nhan du so tién ghi trong bang
lwong tir thang 4/2016 dén thang 6/2017 va xin rat yéu cau khoi kién nay nén Toa
an so tham dinh chi phan yéu cau da rit 1a c6 can ctr diing quy dinh phép luat.

(4) Déi vé6i khodn lwong nhitng ngay nghi hang nam, nghi 16, tét véi so tién
la 11.410.000 dong.

Tai phién toa so tham anh D xac nhan di nhan du so tién ghi trong bang
lwong tir thang 4/2016 dén thang 6/2017 va xin rat yéu cau khoi kién nay.

(5) Béi thuong cho anh D 20 théng tién lwong la: 144.000.000 dong theo quy dinh
tai diém a, khoan 4 Diéu 38 Ludt ATVSLP.

Can ctr vao tai liéu ma Toa an so tham d3 tién hanh thu thap, 10i khai cua
nguoi lam ching (Bl: 637, 464, 462, 295, 289, 290) cho théy anh D da dugc cong
ty cAp phat trang thiét bi bao ho lao dong nhu gang tay, mil cimg, ddy dai an toan,
day dai bao hd..nhung trong khi lam viéc anh D khong st dung trang thiét bi dugc
phat, nhu vy co thé xac dinh 15i do chinh nguoi lao dong.

Theo khoan 4 Diéu 145 ciia BLLD quy dinh vé quyén ciia nguoi lao dong
khi bi tai nan lao dong: “Truong hop do 16i ciia ngwoi lao déng thi nguoi lao
déng ciing dwoc tro cdp mot khodn tién it nhat bang 40% mitc quy dinh tai khodn 3
Diéu nay”.

Anh D bi tai nan lao dong do 13i ctia chinh anh D gay ra nén anh D s& duoc
tro cép theo quy dinh tai khoan 5 Diéu 38 Luit an toan vé sinh lao dong, cu thé
nhu sau:

Thoi diém anh D bj tai nan lao dong 1a ngay 21/4/2016, do vay, mirc tro cap
ctia anh D s& dugc tinh theo tién lwong nam 2016.

Muic luong va phy cap luong 2016 ctia anh D 1a; 3.745.000 dong/ thang.

Mic tro cap it nhat = 40% x (1,5 thang + (51% - 10%) x 0,4 thang)
= 40% x 17,9 thang.

Nhu vy, tong s tién anh D duoc cong ty tro cap la:

40% x 17,9 x 3.745.000 dong = 26.814.200 dong.

Theo tai liéu chimg clr trong hd so va bang luong do Cong ty cung cap thi
hang thang Cong ty da chi tra khoan tién trg cap tir thang 5/2016 dén thang 5/2017
cho anh D cung viéc chi tra lwong. Cu thé: Tong sb tién tro cip la: 33.482.811
dong (gdm thang 5/2016: 3.115.750 dong + thang 6/2016: 3.035.000 ddng + thang
7/2016: 3.035.000 dong + thang 8/2016: 3.243.000 dong + thang 9/2016:
3.035.000 dong + thang 10/2016: 3.035.000 dong + thang 11/2016: 3.035.000
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ddng + thang 12/2016: 2.792.961 ddng + thang 3/2017: 2.690.000 ddng + thang
4/2017: 3.170.500 ddng + thang 5/2017: 3.295.600 ddng).

S tién trg cAp nay cao hon mirc tro cap tdi thiéu theo quy dinh tai khoan 5
Piéu 38 Ludt an toan vé sinh lao dong la 33.482.811 ddng - 26.814.200 =
6.668.611 dong. Do vay, yéu cau cua anh D khong c6 can ctr va khong duoc chap
nhan.

Ban 4n so thadm bac khong chip nhan phan yéu cau khoi kién nay 1a c¢6 can ctr
va dang quy dinh phap luat.

(6) Tra khodn tién lwong twong ting voi ché dd bao hiém TNLP la 593.643.800
dong.

Khoan 2 Piéu 145 BLLD quy dinh: “Ngwoi lao déng thudc doi tirong tham
gia bdo hiém xd héi bat budc ma nguwoi sir dung lao dong chwa dong bdo hiém xa
hoi cho co quan bao hiém xd hoi, thi dwoc nguoi st dung lao dong tra khoan tien
tirong vmg véi ché do tai nan lao déng, bénh nghé nghiép theo quy dinh cia Ludt
BHXH”

Theo ban qua trinh dong bao hiém xa hoi do Bao hiém xa hoi huyén KT cung
cap thi anh D dugc Cong ty TNHH PV déng bao hiém tai nan lao dong, bénh nghé
nghiép tir thang 4/2016 dén thang 7/2017. Xét truong hop ctia anh D du diéu kién
hudéng ché do tai nan lao dong theo quy dinh tai Diéu 43 Luat Bao hiém x4 hoi va
duoc huong ché d6 hang thang theo Piéu 47 Luat Bao hiém xa héi. Viéc chi tra
ché d6 bao hiém tai nan lao dong do Bao hiém x4 héi chi tra. Anh D chua ndp Bién
ban giam dinh suy giam kha ning lao dong cho Cong ty nén Cong ty chwa 1am ho
so dé nghi BHXH chi tra dugc. Do vay, yéu cu cta anh D khong c6 can clr nén
khong dugc chap nhan. Toa an so tham khong chap nhan yéu cau nay 1a ¢ can clr
va dung quy dinh phap luat.

(7) Tra khodn tién lwong thdang 6, 7, 8 nim 2017 la 11.962.000 dong.

Tai phién toa so tham anh D da khai nhan du so tién theo bang luong thang
6/2017, anh D tu nguyén rat yéu cau khoi kién nay.

Dbi v6i khoan tién lwong thang 7/2017, anh D ¢ don xin nghi viéc vao ngay
22/7/2017, tai phién toa Cong ty da dong y thanh toan khoan tién luong va lai
cham tra theo quy dinh cta phép luat, chap nhan sy ty nguyén cua bi don.

Péi véi khoan tién lwong thang 8/2017 do anh D c6 don xin nghi viéc vao
ngay 22/7/2017 va di nghi viéc, ngay 05/8/2017 Cong ty ra Quyét dinh cham dut
HPLD dbi voi anh D, do vay Cong ty khong thanh toan tién luong thang 8/2017
cho anh D 1a ¢6 cin ctr, khong chap nhan yéu cau khoi kién nay. Ban an so thim
chap nhan xem xét su tu nguyén cta bi don vé tién luong thang 7/2017 va 1ai suat
cham tra. Khong chap nhan tra tién lwong thang 8/2017 1a c6 cin cu, dung quy
dinh cua phap luat.
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(8) Trd tro cdp théi viéc cho anh D véi s6 tién la 9.443.750 dong.

Anh D lam viéc cho cong ty tir thang 9/2015 dén thang 8/2017 1a 23 thang.
Thoi gian tham gia bao hiém that nghiép 13 16 thang + 06 thang dong bd sung tong
la 22 thang, nhu vay thoi gian duoc tinh tro cp that nghiép 1a 23 ngay. Theo quy
dinh tai Diéu 48 ctia B luat Lao dong diém ¢ khoan 3 Diéu 14 Nghi dinh OS/ND-
CP ngay 12 01- 2015 ctia Chinh phu thi "Thoi gian lam viéc dé tinh tro cdp théi
viée, tro' cdp mat viéc lam ciia nguoi lao dong duoc tinh theo nam (du 12 thang)
trwong hop cé thang 1é thi tir di 01 thang dén dwedi 06 thang dwoc tinh bang 1/2
ndm......" nhu vay thoi gian anh D khéng du dé dugce hudng tro cap thoi viée nén
Toa 4n so tham khong chdp nhin yéu cau ndy cua nguyén don 13 c6 cin ctr dung
quy dinh phap luat.

(9) Tra cho anh D tién chénh léch khi huwéng BHXH mét lan la 8.851.868
dong va tién ldi cho khodn chénh léch hwéng BHXH mét lan tir thang 8/2018 dén
thang 7/2020 la 1.770.374 dong.

Anh D yéu cau Cong ty phai tra tién chénh léch dbi voi thoi gian anh chua
dong BHXH (tir thang 10/2015 - thang 3/2016) va khoan tién ma cong ty dong
thiéu cho anh (tr thang 4/2016 — thang 7/2017) 1a khéng c6 cin ct. Cong ty da
dong BHXH cho anh D theo mrc tién luong theo quy dinh ctia phap luat. Khoan
tién nay cong ty da dong bo sung va truy nop sb tién con dong thiéu nén anh D ¢6
quyén yéu cau BHXH thanh toan ché d6 BHXH mét 1an ddi véi anh.

(10) anh D yéu cau Toa buéc Cong ty:

- Hity quyét dinh vé cham dirt HPLD s6 60 ngay 05/8/2017.

Anh D c6 don xin nghi viéc vao ngay 22/7/2017. Cong ty da can ctr vao don
xin nghi viéc dé ban hanh Quyét dinh chdm dut HPLD s6 60 ngay 05/8/2017, do
vay day khong phai 1a truong hop don phuong cham dut hop dong ma hai bén
cung thoa thuan cham dut hop dong, nén Toa an so tham khong chap nhan yéu cau
nay cua nguyén don 1a c6 can cit dung quy dinh phép luét.

- Tra tién lwong, BHXH, BHYT trong nhitng ngay anh khéng dwoc lam viéc
tir ngay 05/8/2017 dén ngay 05/4/2020 tam tinh la 249.315.000 dong

Do hai bén cing théa thuan chdm dat HDLD tir ngay 05/8/2017 vy nén
khong chap nhan yéu cau nay ctia nguyén don.

(11) Tuyén bo HPLD sé6 1509041, phu luc hop dong so6 56/2016 va PLHD
1509041 vé hiéu phan ghi vé “tién luong”.

Cong ty ap dung muc luong tai cac HDLD va phu luc HDLD da ky gitra anh
D va cong ty la ding quy dinh phap luat, vy nén khong chap nhan yéu cau nay
ctia nguyén don.
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~ (12) Cong ty c6 hanh vi lam gia hé so dé chiém doat tién ciia céng ty bdo
hiém BSH Hai Phong.

Tai phién toa so thim nguyén don di rat yéu cau khoi kién nay va Toa an so
tham dinh chi giai quyét do1 voi phan yéu cau khot kién nguyén don da rat la ding
quy dinh phap luat

Tir nhitng phén tich néu trén cho thdy Ban an so tham khéng vi pham phap
luat, xem xét can ctr két qua giai quyet cac phan yéu cau khai kién 1a c6 can clr va
ding quy dinh phép luat. Khang cdo cua nguyén don vé viéc dé nghi huy an va vi
pham t0 tung, danh gia ching cr khong khach quan toan dién 1a khong co6 can cu,
do d6 dé nghi HDXX can cu khoan 1 Diéu 308 BLTTDS bac toan bo yéu cau
khang cao cua nguyén don, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi xem xét cac tai liéu, chting ctt ¢ trong hd so di dugc xem xét tai
phién toa, két qua tranh tung tai phién toa, yéu cau khang cao cia nguyén don vay
kién cua dai dién Vién Ki€m sat nhan dan thanh phd Hai Phong tham gia phién toa.

- Vé thi tuc t6 tung:

[1] Vé tham quyén va quan hé phéap luat: Day 14 tranh chap boi thuong thiét
hai, tro cdp khi chdm dut HPLD, tién BHXH, BHYT, BHTN, BHTNLD thudc
tham quyén giai quyét ciia Toa an theo quy dinh tai khoan 1 Piéu 32 Bo luat T
tung dan su.

[2] V& viéc xét xtr vang mit nguoi tham gia to tung: Toa an di triéu tap hop
1& nguoi c6 quyén loi, nghia vu lién quan 1a BHXH Hai Phong nhung ving mat tai
phién toa lan thtr hai va di c6 don dé nghi xét xir vang mit, ngudi dai dién theo uy
quyén cua nguyén don va mot s nguoi 1lam chimg da duoc triéu tip hop 16 nhung
vang mit tai phién toa, Hoi dong xét xir van tién hanh xét xir vu an theo quy dinh
tai Diéu 296 Bo luat T6 tung dén su.

[3] V& ndi dung khang cdo ctia nguyén don: Theo don khing cdo nguyén
don khang cdo toan bd ban an so tham nhung tai phién tda nguyén don khang dinh
chi khang c&o phan yéu cau Toa an cap so tham giai quyét, khong khang céo phan
tdoa 4n dinh chi do nguyén don rat yéu cau khéi kién. Vi vay, Hoi dong xét xir
khdng xem xét phan phan quyét dinh ctia Ban an Toa an cdp so tham da dinh chi
do nguyén don rat yéu cau khoi kién.

- Vé ngi dung:
[4] Xét yéu cau khang cdo cta nguyén don vé cac yéu cau khoi kién, cu thé:

[5] Vé qua trinh giao két HPLD: Ngay 07/9/2015, anh Pham Van D va Cong
ty TNHH BV ky hop déng hoc nghé cé thoi han 01 thang tir ngay 07/9/2015 dén
06/10/2015 tai dia diém Nha may gidy LD thuéc Coéng ty TNHH PV. Ngay
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07/10/2015, anh D va Céng ty c6 ky két HDLD s6 1509041 ngay 07/10/2015, thoi
han 13 36 thang tir ngay 07/10/2015 dén ngay 06/10/2018. Sau d6 ky tiép cac Phu
luc HPLD s6 56/2016/PLHD ngay 01/01/2016 va phu luc HDLD sb 1509041 ngay
02/1/2017. Cac HPLD va phu luc HP duoc hai bén ky két tu nguyén, khong bi ép
budc, phu hgp quy dinh phap luat nén budc cac bén phai thuc hién.

[6] Xét yéu cau budc Cong ty phai bdi thudng cho anh D sb tién trén dong,
dong thiéu BHXH, BHYT, BHTN, BHTNLD - BNN 1a 24.216.770 dong va tién
1ai suét twong tmg véi sb tién trdn doéng, dong thiéu BHXH, BHYT, BHTN,
BHTNLD-BNN la 11.227.463 ddng (theo bang tinh 13i tinh tir ngdy 10/2015 dén
thang 7/2020):

[6.1] Cian ctr mirc dong BHXH, BHYT, BHTN tir thang 10/2015 dén thang
12/2015 dugc tinh dua trén mic luong theo HPLD, tir thang 01/2016 dén thang
3/2016 duoc tinh dya trén muc luong va phu cip luong. Cu thé: Mirc lwong 2015
ctia anh D 1a: 3.317.000 dong/thang. Muc luong va phu cap luong 2016 cta anh D
la: 3.745.000 dong/thang (bao gom mirc luong tdi thiéu ving + 7% phu cép cong
viéc doi hoi lao déng qua dao tao, hoc nghé). Do Cong ty co 16i nén budc Cong ty
TNHH DV phai dong khoan tien BHXH, BHYT, BHTN ctia anh Pham Van D cho
BHXHHP nhu sau: Tién BHXH, BHYT, BHTN nam 2015: 03 thang x 3.317.000
dong x 32,5% = 3.234.075 dong; Tién BHXH, BHYT, BHTN niam 2016: 03 thang
X 3.745.000 dong x 32,5% = 3.651.375 dong. Tong cong: 3.234.075 dong +
3.651.375 dong = 6.885.450 dong. Ngoai s6 tién trén, Cong ty TNHH DV con phai
chiu tién 1ai do chAm déng BHXH, BHYT, BHTN véi 13i suit theo quy dinh cta
phap Luat BHXH tuong tmg véi thoi gian cham dong.

[6.2] Theo Ban qua trinh dong BHXH cua anh Pham Van D do BHXHHP
cung cap, tir thang 4/2016 dén thang 7/2017, Cong ty di dong BHXH, BHYT,
BHTN cho anh Pham Van D, mirc dong BHXH, BHYT, BHTN da thuc hién ding
theo quy dinh tai khoan 2 Diéu 89 Luat BHXH nam 2014. Trong dé, mic luong
Cong ty dong bao hiém cho anh D d3 bao gom mirc Iu’O’ng t6i thiéu ving + 7% phu
cap cong viéc doi hoi lao dong qua dao tao, hoc nghé. Cu thé: Muc luong va phu
cap lwong nam 2016 cua anh D 1a: 3.745.000 d6ng/thang (bao gém mirc 1u’0’ng t6i
thiéu vung + 7% phu cap cong viéc doi héi lao dong qua dao tao, hoc nghe).Mu’c
lwong va phu cip luong 2017 ctia anh D 1a: 4.012.500 dong/thang (bao gdm mirc
luong ti thiéu vung + 7% phu cap cong viéc doi hoi lao dong qua dao tao, hoc
nghé). Do vdy, yéu cau clia anh Pham Vian D cho rang tir thang 4/2016 dén thang
7/2017 Cong ty di dong BHXH, BHYT, BHTN, BHTNLD - BNN cho anh D thap
hon quy dinh cta phap luat vé BHXH khéng c6 co sd dé chip nhan.

[7] Chép nhan su ty nguyén thoa thuan ciia Cong ty va anh D tai phién toa
so tham vé viéc Cong ty thanh todn khoan chi phi khong ndm trong danh muyc do
Bio hiém y té chi tra d6i voi anh D tir khi so cap ctru dén khi diéu tri 6n dinh 1a
14.318.000 dong.
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[8] Xét yéu cau Cong ty DV phai bdi thudng cho anh D 20 thang tién luong
theo quy dinh tai diém a khoan 4 Piéu 38 Luat ATVSLD la 144.000.000 ddng:

[8.1] Toa so tham di cin ctr vao cdc tai liéu c6 trong hd so vu an nhu ndi
quy lao dong; quy dinh vé viéc sir dung trang thiét bj bao ho lao dong, bang ké
khai bao hg lao dong, bién ban cudc hop cong bd bién ban diéu tra tai nan lao dong
ngay 23/4/2016; bién ban diéu tra tai nan lao dong ngay 21/4/2016...Cho thiy anh
D d3 duoc Cong ty cdp phat trang thiét bi phuc vu cong viéc ddy du: Mi ctng,
ging tay bao ho, gidy bao ho, ging tay da bo 16n, diy dai an toan, kinh bao ho,
quan 4o bao ho, ddy dai bao ho... nhung trong khi 1am viéc anh D khéng st dung
trang thiét bi duoc phat. Mat khac, theo 101 khai cua nhiing nguoi lam ching 1a anh
Poan Vin KT, anh Bli Quang C, anh Vii Trong T déu 1a cong nhan t6 co dién co
mat truc tiép hom x4y ra tai nan lao dong, chi Nguyén Thi Thu H la y ta cia Cong
ty thi khi xay ra tai nan khéng thdy anh D mic day du d6 bao ho lao dong. Nhu
vay, Xac dinh nguyén nhan dé xay ra tai nan lao dong 1a do 15i chinh cta nguoi lao
dong.

[8.2] Theo khoan 4 Piéu 145 cia Bo luat Lao dong quy dinh vé quyén cia
nguoi lao dong khi bi tai nan lao dong: “Trudng hop do 16i ciia ngudi lao dong thi
nguoi lao dong cling dugce trg cap mot khoan tién it nhat bang 40% mirc quy dinh
tai khoan 3 Diéu nay”. Theo khoan 5 Diéu 38 Luat ATVSLD thi trach nhiém cua
nguoi st dung lao dong véi nguodi lao dong trong trudng hop bi tai nan lao dong
thi phai “Tro cap cho nguoi lao dong bi tai nan lao dong ma do 13i cta chinh ho
gdy ra mot khoan tién it nhat bang 40% muirc quy dinh tai khoan 4 Diéu nay véi
mirc suy giam kha ning lao dong twong (mg”. Can cit vao diém a khoan 4 Piéu 38
Luat ATVSLD “ft nhat bang 1,5 thang tién luong néu bi suy giam tir 5% dén 10%
kha nang lao dong; sau do ctr tang 1% dugc cong thém 0,4 thang tién luong néu bi
suy giam kha ning lao dong tir 11% dén 80%”. Nhu vay sb thang lwong anh D
duoc trg cap 1a: 1,5 thang tién luong + [(51% - 10%) x 0,4 thang tién luong] = 17,9
thang tién lwong. Muc lwong dé tinh tro cip can cir vao khoan 10 Piéu 38 Luat
ATVSLD bao gdm “Mirc lwong, phu cap lwong va cac khoan b sung khac”. Anh
D bi tai nan lao dong vao ngay 21/4/2016 nén muc luong ap dung dé tinh boi
thuong cho anh D 1a lvong nam 2016. Theo phu luc HPLD sb 56/2016/PL - HD
ngay 01/01/2016 ky gitra Cong ty va anh Pham Van D thi mtc luong anh D dugc
huong 1a 3.745.000 dong va khong c6 phu cap luong cling nhu cac khoan bo sung
khéc. Nhu vay, muc bdi thudng anh D duoc hudng 1a: 3.745.000 dong x 40% X
17,9 thang = 26.814.200 dong.

[8.3] Theo cac tai lidu, chimg cir ¢6 trong hd so vu 4n thi Cong ty da bodi
thuong khoan tién nay vao tién luong hang thang tra cho anh D, cu thé: Thang
5/2016: 3.115.750 dong; thang 6/2016: 3.035.000 dong; thang 7/2016: 3.035.000
dong; thang 8/2016: 3.243.000 dong; thang 9/2016: 3.035.000 dong; thing
10/2016: 3.035.000 dong; thang 11/2016: 3.035.000 dong; thang 12/2016:
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2.792.961 dong; thang 3/2017: 2.690.000 dong; thang 4/2017: 3.170.500 ddng;
thang 5/2017: 3.295.600 dong, tong cong 1a 33.482.811 ddng. Nhu vdy, Cong ty da
bdi thudng thira cho anh D s tién 1a 33.482.811 dong - 26.814.200 dong =
6.668.611 dong. Cong ty khong co yéu cau gi vé sb tién di bodi thuong thira cho
anh D. Do vay khong chdp nhan yéu cau khoi kién ndy ctia nguyén don.

[9] Xét yéu cau tra khoan tién twong (mg véi ché do bao hiém tai nan lao
dong theo khoan 4 Diéu 39 Luat ATVSLD (anh D tinh thoi gian huong trg cap
hang thang dén khi anh 70,9 tudi), tra mot l1an so6 tién la: 593.643.800 dong:

[9.1] Theo khoan 4 DPiéu 39 Luat ATVSLD quy dinh: “Néu nguoi sir dung
lao dong khong dong bao hiém tai nan lao dong, bénh nghé nghiép cho ngudi lao
dong thudc doi tuong tham gia bao hiém x3 hoi bat budc theo quy dinh cua Luat
BHXH, thi ngoai viéc phai bdi thudng, tro cip theo quy dinh tai Diéu 38 cua Luat
nay, ngudi sir dung lao dong phai tra khoan tién twong tng véi ché do bao hiém tai
nan lao dong, bénh nghé nghiép theo quy dinh tai Muc 3 Chuong nay khi ngudi lao
dong bi tai nan lao dong, bénh nghé nghiép; viéc chi tra cé thé thuc hién mot lan
hoic hang thang theo thoa thuan cia cac bén, trudng hop khong thng nhat thi thuc
hién theo yéu cdu cua ngudi lao dong”. Theo s6 bao hiém xa hoi va ban ghi qua
trinh dong BHXH do BHXH huyén KT cung cép thi anh D dugc Cong ty BV déng
bao hiém tai nan lao dong, bénh nghé nghiép tir thang 4/2016 dén thang 7/2017.
Xét truong hop cua anh D du diéu kién huong ché do tai nan lao dong theo quy
dinh tai Diéu 43 Luat BHXH va duoc hudéng ché do hang thang theo Diéu 47 Luat
BHXH. Viéc chi tra ché d6 bao hiém tai nan lao dong do Bao hiém x3 hoi chi tra.

[9.2] Theo quy dinh tai khoan 9 Piéu 38 Luat ATVSLD thi Cong ty c6 trach
nhiém “Lap hd so huong ché d6 vé tai nan lao dong, bénh nghé nghiép tir Quy bao
hiém tai nan lao dong, bénh nghé nghiép theo quy dinh tai Myc 3 Chuong nay”.
Hb so hudng ché d6 tai nan lao dong thuc hién theo Piéu 104 Luat BHXH nim
2014 gém: “S6 BHXH; Bién ban diéu tra tai nan lao dong, truong hop bi tai nan
giao thong dugc xac dinh la tai nan lao dong thi phai c6 thém bién ban tai nan giao
thong hoac bién ban kham nghiém hién truong va so dd hién trudng vu tai nan giao
théng;Gidy ra vién sau khi dd diéu tri tai nan lao dong; Bién ban giam dinh mirc
suy giam kha nang lao dong cua Hoi dong giam dinh y khoa; Vian ban dé nghi giai
quyét ché d tai nan lao dong”.

[9.3] Do anh D khéng cung cip bién ban giam dinh muc suy giam kha ning
lao dong ciia Hoi dong giam dinh y khoa nén Cong ty chwa lam duoc hd so day du
dé BHXH thuc hién viéc chi tra cho anh D theo Dicu 106 Luat BHXH nam 2014.
Viéc anh D trinh bay “Cong ty chua bao gio yéu cau hodc huéng dan tdi nop Bién
ban giam dinh” mau thuan véi 10i khai tai bién ban ldy 10i khai ctia anh D “Nguyén
don c6 ndp ban sao két qua giam dinh y khoa thanh phd cho nhédn vién y té cta
Cong ty nhung khong nhd ndp thoi diém nao va ciing khong c6 tai liéu, chiung cir
chtrng minh”. Chi Nguyén Thi Thu H can b6 y té cia Cong ty di trinh bay: Sau khi
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anh D diéu tri xong thi Phong y té c6 yéu cau anh D di giam dinh tai nan lao dong
thi anh D ¢6 n6i 1a dé anh D tu di giam dinh tai Hoi dong y khoa thanh phd, sau d6
anh D c6 vé thong bao chi phi giam dinh va chi phi phét sinh giam dinh cho chi
Ha, chi di nhan tién ciia Cong ty dé chi tra day du cho anh D va ciing khong 1ap
bién ban giao nhan tién cho anh D. Sau d6 chi Ha di yéu cdu anh D ndp két qua
giam dinh y khoa thanh phd nhung anh D khong ndp cho dé chi ndp lai cho Cong
ty, viéc yéu cdu anh D giao ndp chi cling yéu cau bang miéng chir khéng ghi van
ban cu thé.

[9.4] Tai phién toa phuc thim Cong ty BV bao luu ¥ kién néu anh D nop
Béan gidm dinh kha nang lao dong thi Cong ty s€ hoan tat ho so dé nghi huong trg
cap tai nan lao dong cho anh D giri BHXHHP d¢ giai quyét theo quy dinh.

[9.5] Vi vay, anh yéu cau Cong ty phai thanh toan khoan tién tuong tmg véi
ché do bao hiém tai nan lao dong theo quy dinh tai khoan 4 Piéu 39 Luat ATVSLD
14 593.643.800 dong 1a khong c6 cin cir nén khong duoc chap nhan.

[10] Xét yéu cau tra cho anh D tién luong trong cac thang 6, 7, 8/2017 1a
11.962.000 dong: Ddi vé6i tién luong thang 6/2017, tai phién toa S0 tham anh D
thra nhan da nhan du luong theo bang luong do Cong ty cung cap dén thang
6/2017 va anh D tu nguyén rat yéu cau khoi kién nay, viéc rat yéu cau nay cua N
don 13 tw nguyén va hop phap nén dé nghi Hoi dong xét xir chdp nhan. Dbi véi tién
luong thang 7/2017: Thang 7/2017 anh D di lam 7,5 ngay, sau do6 nghi viéc riéng
va dén ngay 22/7/2017 anh D c6 don xin nghi viéc, tai phién toa anh D ciing cong
nhan thang 7/2017 anh c6 di 1am va viéc Cong ty chim cong theo bang chim cong
Cong ty da nop cho Toa an la ding. Do vay, Cong ty TNHH DV da tinh lvong cho
anh D thang 7/2017 = 2.683.207 dong (gom (tién lwong 4.028.000 dong + tién san
lwong 830.000 dong + tién ting ca 2.600.000 déng)/ 26 ngdy x 7,5 ngdy + tién doc
hai 201.400 dong + tién com 49.000 dong + tién thuong khac 368.000 dong), Cong
ty thira nhan chua thanh toan cho anh D khoan tién luong ndy va nay anh D khoi
kién thi Cong ty dong ¥ thanh toan khoan tién lwong nay va 13i cham tra theo quy
dinh cua phap luat tir thang 8/2017 cho dén hét thang 6/2020. X¢ét day la su tu
nguyén ctia bi don va hop phap nén Hoi dong xét xir chap nhan budc Cong ty phai
thanh toan cho anh D sb tién 14i 13 2.683.207 x 35 thang x 0,833%/thang = 782.289
dong. Tong cong Cong ty phai thanh toan cho anh D tién gdc va tién 14i clia luong
thang 7/2017 1a: 2.683.207 + 782.289 = 3.465.496 dong. Pbi véi tién luong thang
8/2017: Do ngay 22/7/2017 anh D c¢6 don xin théi viéc va da nghi viéc, anh D
khong c6 tai liéu, chimg ¢t nao chimg minh minh van tiép tuc di lam, do vay Cong
ty khong thanh toan tién lwong thang 8/2017 cho anh D 13 ¢6 can cir. Toa an cép so
tham khong chip nhan yéu cau khéi kién nay cta N don 14 ding.

[11] Xét yéu cau tra trg cdp thoi viéc cho anh D theo quy dinh tai khoan 1
Diéu 48 cua Bo luat lao dong 1a 9.443.750 déng: Thoi gian thuc té anh D 1am viéc
cho Cong ty nhung khong duoc dong BHTN la tor ngay 07/9/2015 dén ngay
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30/9/2015 (23 ngay - chua du 01 thang) nén chwa du diéu kién dé huong tro cap
thoi viéc. Do vdy, khong chip nhan yéu ciu ndy cta anh D.

[12] Xét yéu cau tra anh D tién chénh léch khi huéng BHXH moét lan 1a
8.851.868 dong va tién 1ai cho khoan chénh léch husng BHXH mét lan tir thang
8/2018 dén thang 7/2020 1a 1.770.374 déng: Anh D yéu cau Cong ty phai tra tién
chénh léch ddi véi thoi gian anh chua dugc dong BHXH tir thang 10/2015 dén
thang 3/2016 va khoan tién bao hiém ma Coéng ty déng thiéu cho anh tir thang
4/2016 dén thang 7/2017 1a khong c6 can ct. Vi ddi vé6i thoi gian tir thang 10/2015
dén thang 3/2016 do Cong ty TNHH PV chua déng bao hiém cho anh D, nay budc
Cong ty phai truy ndp s tién dong BHXH cho anh. Do vy, sau khi Cong ty dong
bd sung d6i voi khoang thoi gian nay thi anh D ¢6 quyén yéu cau Co quan BHXH
thanh toan ché d6 bao hiém xa hoi mot 1an d6i véi anh D. Déi véi khoang thoi gian
tir thang 4/2016 dén thang 7/2017: Nhu phan tich tai muc [6], Cong ty dong bao
hiém cho anh D theo muc tién lwong dang theo quy dinh ctia phap luat nén khong
c6 cin cir cho rang Cong ty dong bao hiém cho anh D thiéu. Vi vy, anh D yéu cau
Cong ty tra tién chénh léch khi huéng BHXH mdt 1an cho anh 1a khong ¢6 can cir
dé chap nhan.

[13] Theo don sira di bd sung yéu cau khoi kién ngay 28/3/2020 anh D con
yéu cau Tda an budc Cong ty phai: Huy quyét dinh vé viéc chidm dut hop dong lao
dong s6 60 ngay 05/8/2017 ciia Giam déc Nha may gidy LD; Tra tién luong, bao
hiém xa hoi, bao hiém y té trong nhiing ngay anh khong duoc 1am viéc tir ngay
05/8/2017 dén ngay 05/4/2020 tam tinh 14 249.315.000 dong; Phai tra bao hiém xa
héi bao hiém y té cho anh tam tinh 13 54.493.000 dong; Phai tra 03 thang tién
lwong 1a 22.665.000 ddng; Tra trg cap thoi viée theo quy dinh tai Diéu 48 Bo luat
Lao dong 1a 3.777.500 dong; Boi thudng cho anh do vi pham thoi gian bao trude 1a
9.443.750 dong; Bo6i thudng cho anh s tién tron dong, dong thiéu BHXH, BHYT,
BHTN, BHTNLD - BNN 1a 24.216.770 dong; Phai tra tién 13i suat tuong ung voi
s6 tién trén dong, dong thiéu BHXH, BHYT, BHTN, BHTNLDP - BNN Il
11.227.463 ddng. Xét viéc chdm dat hop dong lao dong giira anh D va Cong ty
TNHH DV thudc trudng hop “Hai bén thoa thuan cham diat hop dong”. Do viy,
yéu cau bo sung cua anh D khong co cin ¢t va khéng duoc chap nhan.

[14] Theo stra doi bd sung yéu cau khoi kién ngay 03/4/2020 anh D yéu cau
Toa 4n: Tuyén bd hop dong lao dong sé 1509041, phu luc HPLD s6 56/2016 va
phu luc hop dong lao dong s6 1509041 vo hiéu phan ghi vé “Tién luong”; Yéu cau
Tda an xac dinh tién lvong ma Coéng ty tra cho anh D theo quy dinh cua phap luat
dé giai quyét vu an. Hoi dong xét xtr xét mire luong tdi thiéu Cong ty DV tra cho
anh D theo cac phu luc hop dong nam 2016, 2017 déu thuc hién dung theo quy
dinh phap luat. Do vdy, yéu cau ctia anh D khong c6 cin cir nén khong duoc chap
nhan.
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[15] Phan quyét dinh cta Ban 4n so tham dinh chi xét xtr d6i véi cac yéu cau
khéi kién N don rit yéu cau tai phién toa so tham, N don khong khang cao nén Hoi
dong xét xir khong xem xét.

[16] Tir phan tich trén Hoi dong xét xir thay khong co can ¢t chdp nhan
khang cdo ctua N don, cin ctr khoan 1 Piéu 308 Bo luat T tung dan sy giir N ndi
dung quyét dinh cta Ban 4n Lao dong so tham, nhung cin diéu chinh lai phan
tuyén khang cao cua nguoi dai dién theo iy quyén cua N don vi N don c6 mat tai
phién toa cho phu hop quy dinh tai Diéu 271 B¢ lut TS tung dan su.

[17] V& 4n phi lao dong: Can ctr Diéu 147, Diéu 148 Bo luat T6 tung dan su;
can ct Dieu 26, Bicu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/10/2016
ciia Uy ban Thuong vu Québc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan
1y va stir dung an phi va 1€ phi Toa an.

[17.1] An phi lao dong so tham: Cong ty TNHH DV phai chiu 533.504 dong
an phi lao dong so tham. Mién an phi lao dong so tham cho anh Pham Van D

[17.2] An phi lao dong phuc tham: Anh Pham Vin D 14 nguoi lao dong, N
don khong phai chiu 4n phi lao dong phtc tham.

Vi cac 1€ trén,

QUYET PINH:

Can ct Dicu 32, Dicu 35, diém d khoan 1 Diéu 40, khoan 2 Diéu 244, Diéu
296, Picu 297, khoan 1 Diéu 308 Bo luat T6 tung dan sy; Can ctr Diéu 357, 468
B0 luat Dan su;

Can ct Diéu 90, Diéu 91, Diéu 111, Diéu 114, Diéu 115, Diéu 142, Diéu
144, Piéu 145 cta Bo luat Lao dong; Piéu 92, 94 Luat BHXH niam 2006; Diéu 42,
Diéu 43, Diéu 86, Diéu 89 Luat BHXH nim 2014; Diéu 38, Diéu 39, Diéu 43,
Diéu 45, Diéu 48, Diéu 52 Luat ATVSLD; Nghi dinh s 103/2014/ND-CP ngay
11/11/2014; Nghi dinh 122/2015/ND-CP ngay 14/11/2015; Nghi dinh s
05/2015/NB-CP ngay 12/01/2015; Nghi dinh 115/2015/ND-CP ngay 11/11/2015;

Nghi dinh 153/2016/ND - CP ngay 14/11/2016; Thong tu sb 59/2015/TT -
BLDTBXH ngay 29/12/2015, xtr:

Cin co Diéu 26, Piéu 29 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi quy dinh vé &n phi, 1€ phi ctia Toa an;

Xir: Khong chap nhan khang co ctia N don; giit N Ban an so tham.

1. Chip nh4n mét phan yéu ciu khoi kién cua N don, cu thé:

- Budc Cong ty TNHH DV phai dong khoan tién BHXH, BHYT, BHTN -
BNN cila anh Pham Vian D cho BHXH thanh phé Hai Phong thoi gian tir théng

10/2015 dén thang 3/2016 sb tién: 6.885.450 (Sau triéu, tdm trim tAm muoi lam
nghin, bon tram nam muoi) dong. Ngoai so tién trén, Cong ty TNHH DV con phai
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chiu tién 13 do cham dong BHXH, BHYT, BHTN véi 1ai suét theo quy dinh cua
phap luat bao hi€ém xa hoi tuong tng véi thot gian cham dong. Khoan tién nay
dugc thi hanh ngay mac du c6 thé bi khang cdo, khang nghi.

- Budc Cong ty TNHH BV phai thanh toan cho anh Pham Van D cac khoan
tién sau: Chi phi déng chi tra va nhimg chi phi khong ndm trong danh muc do bao
hiém y té chi tra d6i voi anh D sb tién: 14.318.000 dong. Tién luong thang 7/2017
va 131 suat cham tra 1a: 3.465.496 ddng. Tong cong 1a 17.783.496 (Mudi bay triéu,
bay trim tdm muoi ba nghin, bdn trim chin muoi sdu) dong.

Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh 4n cho dén khi thi
hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién 13i cua sd tién con phai thi
hanh 4n theo murc 13i suét quy dinh tai khoan 2 Piéu 357 Bo luat Dan sy nam 2015.

2. Pinh chi xét xir ddi voi cac yéu cau khoi kién N don rat yéu cau tai phién
tda so tham nhu sau:

- Tra du tién luong cho anh D trong thoi gian anh D diéu tri, phuc hoi chirc
nang lao dong tir ngay 19/4/2016 dén ngay 23/5/2017 va 10 ngay phuc hoi chic
nang lao dong theo khoan 3 Piéu 38 Luat An toan vé sinh lao dong 1a: 106.591.664
dong.

- Tra tién luong nhiing ngay nghi hang nam, nghi 1&, nghi tét la
11.410.000 dong.

- Yéu cau tra tién luong thang 6/2017.

- Yéu cau vé viéc Cong ty c¢6 hanh vi lam gia ho so dé chiém doat tién cta
Cong ty bao hiém BSH Hai Phong.

Vé an phi:

- An phi lao dong so tham: Cong ty TNHH DV phai chiu 533.504 dong an
phi lao dong so tham. Mién an phi lao dong so tham cho anh Pham Van D

- An phi lao dong phuc thim: Anh Pham Vin D khong phai chiu 4n phi lao
dong phuc tham.

Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh 4n Dan su thi ngudi dugce thi hanh, nguoi phai thi hanh an c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng
ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat thi hanh an dan sy; thoi
hi¢u thi hanh an duoc thyuc hién theo quy dinh tai Diéu 30 Luat thi hanh &n dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhén: TM. HOI PONG XET XU PHUC THAM

- VKSND TP Hai Phong; % {N_ > A 3
- Chi cue THADS huyén KT: THAM PHAN-CHU TQA PHIEN TOA

- TAND huyér} KT;
- Puong su (dé thi hanh); -
- Luu: H6 so, HCTP.

Vii Thi Thu H
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