TOA AN NHAN DAN. CQNG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Ty do - hanh phic

Ban 4n s6: 753/DS-PT

Ngay: 06/8/2020.

V/v: “Tranh chdp hop dong hop tac
kinh doanh”.

, ‘ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xiv phiic thim gom cé:

Thdm phdn - Chii toa phién toa: Ba Chau Thi Diép.

Cdc Tham phén: Ba Luu Thi Thuy Tién.

Ba Pham Thi Thu Phuong.

- Thuw ky phién téoa: Ba Tran Thi Huong.

- Dgi dién Vign Kiém sit nhan din Thinh pho Ho Chi Minh: Ong
Nguyén Van Hoang - Kiém sat vién tham gia phién toa.

Ngay 06 thang 8 nam 2020 tai try s& Tod 4n nhan dan Thanh pho Ho Chi
Minh m¢ phién toa xét xtir phuc tham cong khai vu an thu 1y s6: 106/2020/TLPT-
DS ngay 22/01/2020; Do ban an dan sy so tham so 733/2019/DS-ST ngay

31/10/2019 ctia Toa an nhan dan quan Thi Péc, Thanh phé H6 Chi Minh bi
khang cao.

Theo Quyeét dinh dua vu 4n ra xét xir so: 3037/2020/QDST-DS ngay
15/6/2020 va Quyét dinh hoan phién toa s6 7420/2020/Qb-PT ngay 14/6/2020
gilra cac duong su:

1. Nguyén don: 6ng L& Hiru H; sinh nam 1988; Dia chi: Sb 66A duong 10,
phuong Tang Nhon Pha B, Quan K, Thanh pho O (c6 mat).

Nguoi dai dién hop phap: 6ng Tran Trung Ng - sinh nim: 1940 - Dai dién
theo uy quyén (van ban uy quyén ngay 14/3/2018); dia chi: C4.05 Cao oc Binh
Minh, 706 Xa 10 Ha Noi, t6 17, khu pho 2, phuong L, Quénl, Thanh pho H(co
mat).

2. Bi don: ,Bé Tran Ngoc L; sinh nam 195Q; Tam tra: s6 715 duong Kha
Van Can, khu pho 3, phuong M, quan K, Thanh pho L.

3. Nguoi co quyén loi nghia vu lién quan: Ba Bui Thi H - sinh nam: 1988;
Dia chi: s60 66A duong 10, phuong P, Quan P, Thanh phd H (vang mat).

NOI DUNG VU AN:



1. Dai dién nguyén don trinh bay: ngay 19/12/2014, 6ng Lé Hiru Huynh va
ba Tran Ngoc L ¢6 ky hop dong hop tac kinh doanh. Noi dung hop dong 1a mo
quan am thuc tai thira dat s6 A7-A8-A104 duong 11, phuong Linh Tay, quan Thi
Ptc, Thanh phd Ho Chi Minh, trong thoi han 03 nam (tir ngay 19/12/2014 dén
19/12/2017), vén gop ban dau mdi bén 150.000.000 dong dé lam mai che, 16t
gach, xay dung bép, phong v¢€ sinh, mua ban ghe chen ly va cac vat dung lam bép.
Gop von 1an thir hai mdi bén 75.000.000 dong dé mua thém dd dung can thiét.

Thira dat s6 A7-A8-A104 duong 11, phuong Linh Tay, quan Thu Duec,
Thanh phd HO Chi Minh thudc quyén su dung ctia ba Tran Ngoc Lang va hai bén
thoa thudn s& tra tién thué 20.000.000 dong/thang cho ba Lang va mdi nim ting
thém 10%. Loi nhuan hang thang mdi bén duge 50%.

Sau khi ky hop dong, hai bén kinh doanh duogc khoang 01 nidm thi c6 Quyét
dinh xt phat vi pham hanh chinh s6 782/QP - XPVPHC ngay 15/7/2015 dbi véi
ba Tran Ngoc L va quyét dinh s 5762/QD-UBND ngay 19/10/2015 vé viéc
cudng ché pha d& cong trinh vi pham trat tu xay dung d6 thi trén thira dat kinh
doanh trén, budc thao d& va ngung kinh doanh tir ngay 06/02/2016.

Cian ctr theo Piéu 10 cua hop dong, hai bén thoa thuan “néu bén nao vi
pham cac thoa thuan trén ctia hop dong hoic don phuong chdm dut hop dong thi
phai chiu mirc boi thuong 1a 50% tong vén dau tu ban dau cung 50% loi nhuan
clia thang cao nhat nhan véi thoi gian con lai cia hop dong hop tac (tir khi vi
pham dén ngay hét han hop dong)”.

Tai khoan 1 Piéu 5 cua hop dong c6 thoa thuan “dam bao khéng c6 tranh
chip nao va dau tu xay dung nao tir cha du 4n va chinh quyén dia phuong lién
quan dén 16 dét, dia diém kinh doanh ciing nhu viéc c¢6 gidy phép kinh doanh dé
hd tro kinh doanh”. Ba L d4 khong xin gidy phép dé kinh doanh, din dén quan 4m
thuc phai ngung hoat dong.

Nhu vay, phia ba L khong lam déng nhu thoa thuan trong hop dong, da gay
thiét hai cho 6ng H, do d6 ba L phai chiu trach nhiém bdi thuong theo hop dong.
Nguyén don yéu cau:

- Ba L tra 50% von dau tu ban dau sb tién 225.000.000 dong.

- Yéu cau boi thuong thiét hai do hau qua cua viéc ngung kinh doanh: 50%
loi nhuan cua thang cao nhat nhan véi thoi gian con lai cia hop dong hop tac (tir
ngay c6 quyét dinh cudng ché 1a ngay 18/9/2015 dén ngay 19/12/2017 tong la
22,43 thang va thang c6 loi nhudn cao nhét 1a 224.529.000 dong) nhu viy mdi bén
s& nhan dugc 224.529.000 ddng: 2 = 112.264.500 dong x voi 22,43 thang =
2.518.092.740 dong.

Téng cong: 225.000.000 dong + 2.518.092.740 dong = 2.773.092.740 dong.



2. Bi don trinh bay: ba xac nhan hai bén c6 ky hop ddng hop tac kinh
doanh ngay 19/12/2014. Tuy nhién, ngay 15/7/2015 Thanh tra s¢ xay dung ra
quyet dinh s6 762/QD-XPVPHC phat ba voi s tién 22.500.000 dong voi ly do ba
t6 chirc thi cong xay dung cong trinh sai quy hoach va y€u cau ba ty thao dd.
Chinh quyén dia phuong c6 moi ba 1én hop nhiéu 1an dé dong vién tu thao d&. Ba
lam don xin ton tai nhung khong duoc chap nhan. Ngay 19/10/2015 Chu tich
UBND quén Tha Ptc, Thanh phé Ho Chi Minh ban hanh quyét dinh s6 5762/QD-
UBND vé viéc cudng ché thio d& cong trinh vi pham. Ngay 22/02/2016 Chu tich
UBND phuong Linh Tay ban hanh quyét dinh s 87/UBND vé viéc thuc hién
quyét dinh cudng ché thao d& cong trinh xay dung vi pham.

Nhu véy, ba hoan toan khong don phuong chdm dat hop ddng hop tac kinh
doanh ma do chinh quyén dia phuong khong dong y viéc xay dung sai quy hoach.
Trong hop ddng co néu cam két khong tranh chép, thyuc té dat cua ba hoan toan
khong ¢ tranh chip. Vi pham 1a do dat dy an phai xdy dung ding gidy phép nhung
khi kinh doanh ca ba va ong Huynh da thdng nhat xay dyng cong trinh khong dung
thiét ké, nén bi cudng ché thao d&. D6 1a khach quan, ba khong c6 16i va khong
dong ¥y yéu cau cta ong H. Mic khéc, hop dong d3 bi tay x6a nhiéu chd nén khong
c6 gia tri. Ong H khong c6 trach nhiém trong viéc xtr Iy hau qua, cu thé tién luong
nhan vién thang cudi, tién thuong tét nhan vién 6ng H khong thanh toan, ba L phai
chi tra hét 60.000.000 dong, nhung ba khong yéu cau 6ng Huynh thanh toan lai
phan nay cho ba.

Doi v6i sd tién 6ng H cho rdng‘bo ra kinh doanh 225.000.000 dong nhung
thuc té chi c6 205.543.000 dong. So tién‘bo ra dau tu hai bén da thu lai hét ro1 nén
hoan toan khdong c6 thiét hai vé chi phi dau tu.

Sau khi c6 quyét dinh cudng ché thao d&, mot s vat liéu xay dung va ban
ghé, thirc a an, gia dung con lai cua quan do 6ng Huynh 1y va chuyén dén dia diém
moi dé tiép tuc kinh doanh, con mot sé vat lidu bo lai thi nguoi khac 1dy. Hién tai
ong Huynh da thu gom toan bd tai san khong con gi.

Doi voi tién lgi nhuan kinh doanh hai bén mdi nguoi dugc hudng 50%. Sau
khi ngung kinh doanh hai bén khong c6 chét so va cting khong thoa thuan gi thém.
Ba khong ¢6 ching cir s6 sach dé xuat trinh theo yéu cau ctia 6ng nguyén don.

3. Nguwoi ¢é quyén loi nghia vu lién quan: thong nhat y kién trinh bay cia
ong Huynh va c6 don xin vang mdt trong qua trinh t0 tung.

Bén 4n so tham s6 733/2019/DS-ST ngay 31/10/2019 ciia Toa 4n nhan dan
quan Thu Ptrc, Thanh phé H6 Chi Minh quyét dinh:

1. Khong chip nhan toan bo yéu cau khai kién ciia nguyén don ong Lé Hiru
Huynh vé viéc budc ba Tran Ngoc L bdi thuong 50% von dau tu ban dau sd tién 1a
225.000.000 dong (hai trim hai muoi 1dm triéu ddng) va bdi thudng 50% loi
nhuin cta thang cao nhat nhin véi thoi gian con lai cua hop ddng tir ngdy
18/9/2015 dén ngay 19/12/2017 véi sb tién 1a 2.518.092.740 dong (hai ty nim
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tram muo1 tam tri¢u khong tram chin muoi hai nghin bay tram bon muoi dong).

Ngoai ra, ban an con tuyén xur 1y vé chi phi thAm dinh tai chd, nghia vu chiu
an phi.
Ngay 11/11/2019, 6ng Tran Trung N - dai dién theo uy quyén cia nguyen

don khang cdo toan bd ban an so tham va ngay 28/11/2019 ¢6 khang co bd sung.
Noi dung yéu ciu cap phac tham:

- Lam 13 trach nhiém giir s6 sach, ké toan trong qué trinh kinh doanh cta
bén b1 don.

- Ra quyét dinh budc bi don Xuét trinh sO sach thu chi hang thang trong qua
trinh kinh doanh va cung cap giong néi dé lam mau so sanh gidm dinh giong noi
bén nguyén don da thu.

- Xac dinh khong thudc trudng hop bat kha khang, bude bdi thuong cho
nguyén don tong so tién: 2.773.092.7404.

5. Tai phién toa phuc tham:

5.1 Nguyén don giit yéu cau khoi kién, gitt yéu cau khang cao. Ong xac
dinh viéc kinh doanh cé gidy phép kinh doanh nhung ba L dang ky kinh doanh
trén mot dia chi khac, khong dung véi vi tri 16 dat kinh doanh theo hop dong hop
tac kinh doanh. Ong xac nhan nguyén don biét viéc dau tu xdy dung cong trinh
trén dat dé lam dia diém kinh doanh 1a sai thiét ké ban dau cta chu dau tu nhung
hai bén quy dinh trach nhiém nay thudc vé ba L trong viéc dam bao khong cé
tranh chip xay ra. Do d6, trach nhiém nay khong thudc vé nguyén don.

Toan b s6 sach, chimg tir kinh doanh ba Lang giit nhung ba Lang khong
xuét trinh ban chinh dé x4c dinh loi nhudn thang cao nhét, khong déng y giam
dinh giong no6i dé so sanh chimg cr nguyén don cung cip. Nhu vdy, ba Lang
khong dua ra chimg cu dé phu nhan ching ctr nguyén don cung cap. Do d6, phai
chap nhan y kién cua nguyén don v€ lgi nhuén thang cao nhat 1a 224.264.000
ddng. Dé nghi ldy sb tién nay 13 co s¢ dé budc ba Lang bdi thuong thiét hai theo
hop dong. Budc ba L phai ¢ trach nhiém boi thudng cho nguyén don sb tién
nguyén don khoi kién 13 2.773.092.740 dong vi ba Lang c6 16i hoan toan dan dén
viéc khong thé tiép tuc kinh doanh do viéc bi cudng ché thdo d&, khong thé tiép
tuc kinh doanh khong phai 1a sy kién bat kha khang.

5.2 Bi don cho rang nguyén don biét viéc xay dung dé kinh doanh khong
dung thiét ké, ong H 1a nguoi truc tlep xdy dung cong trinh trai phep do chi trong
1 ngay dé tranh viéc bi chinh quyén dia phuong xur phat. Ba thira nhan gidy phép
dang ky kinh doanh dia diém khéc véi dia diém thuc té kinh doanh nhung c6 ndp
thué du. Nhu vay, viéc x4y trai phép ca hai déu biét va thong nhat 1am tam dé kinh
doanh. Viéc bi cudng ché, thao d& 13 ngoai ¥ mudn cia ba. Ba khong co 16i. Ba dé
nghi khong chip nhin yéu cau khoi kién ctia nguyén don.

5.3 Dai dién Vién kiém sat phat biéu:



+Vé hinh thire: don khang cao cua 6ng L& Hiru H trong thoi han luat dinh.
Qua trinh t6 tung & giai doan phuc tham xem xét gidi quyét vu an da duoc thuc
hién dung quy dinh cta phép luat.

+ Vé ndi dung: Cap so tham di xem xét, danh gia toan bo ching cr. Hai
bén khi ky hop dong déu biét dia diém nay khong dugc xay dung sai thiét ké
nhung van thoa thuan, chap nhan dé kinh doanh 1a 13i ciia hai bén nén viéc co
quan c6 thim quyén budc thio d do vi pham 13 khiach quan, hau qua thiét hai
xay ra hai bén phai tu chiu. Do d6, dé nghi Hoi ddng xét xir khong chap nhan
yéu cau khang cdo ctia nguyén don, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chung ctr ¢6 trong ho so vu 4n, dugc thaim
tra cong khai va can cur vao két qua tranh tung tai phién toa, Hoi dong xét xir phuc
tham nhan dinh:

1. Vé thi tuc to tung: don khang cao cua o6ng Lé Huru H lam trong thoi
han, duong su da nop tién tam Ung an phi phuc tham trong thoi han, phu hop quy
dinh tai Diéu 272, Piéu 273 B0 luat TS tung dan sy nam 2015, khang cao b6 sung
cua nguyén don khong vuot qua yéu cau khang cdo ban dau Do d6, ban an so
tham s& 733/2019/DS-ST ngay 31/10/2019 cua Toa an nhan dan quan Tha Puc,
Thanh phé H6 Chi Minh dugc xem xét theo trinh ty phiic tham.

2. Vé néi dung:

Nguyén don cho rang viéc ba Tran Ngoc L bi xir phat hanh chinh vé t6
chtrc thi cong xay dung cong trinh sai quy hoach thiét ké va bi cudng ché thao d&
cong trinh xay dung trai phep khong phai 1a truong hop bat kha khang nén can cur
hop ddng phai bdi thuong cho nguyén don sb tién theo yéu cau.

Xeét thay, tai thoi diém ky hop ddng hop tac kinh doanh, nguyén don, bi don
da duoc cap glay ching nhéan dang ky kinh doanh. Tai phién toa phuc tham
duong sy xuat trinh gidy ching nhan kinh doanh. Gidy phép kinh doanh s
0313060409 ngay 19/12/2014 c6 tru s kinh doanh khong ding véi dia diém cac
bén ky hop ddng hop tac kinh doanh va ca hai déu biét 16 dat A7-A8-A104 duong
s6 11, thudc khu nha & phuong Linh Tay, quan Thu Bure, Thanh ph6 H6 Chi Minh
do cong ty C6 phan dia ¢ Areco lam chi dau tu day 13 du an dugc x@y dung can
ho theo quy hoach ciia chu dau tu. Viéc hai bén thoa thuén dung quyen su dung
dat nay lam kinh doanh m¢ quan am thuc, thuc hién viéc lam mai che, 16t gach,
xay dung bép, v¢€ sinh... 1a trai véi quy dinh vé mau nha duoc duyét. Do do, viéc
Uy ban nhan dan quan Thu Pic, Thanh phé Hd Chi Minh ban hanh quyét dinh s6
5762/QD-UBND ngay 19/10/2015 budc cudng ché pha d& cong trinh vi pham trét
tu xay dung do thi toa lac tai 16 A7, A8, A104, khu phé 1, phuong Linh Tay, quan
Thu Dirc, Thanh phd H6 Chi Minh nham 14p lai trat tu xdy dung 13 pht hop dam
bao quy dinh Luat xay dung va nghi dinh hudéng dan thi hanh. Viéc thoa thuan cua
cac duong sy trong hop dong hop tac dau tu ngay 19/12/2014 cua cac bén la trai
phap luat, vi pham diéu cAm theo khoan 4,8 Piéu 12 Luat Xay dung nim 2014. Do
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hai bén déu biét viéc lam nay 1a trai phap luat 12 16i ctia ca hai. Hau qua thiét hai
xdy ra ca hai cung chiu trach nhi¢ém. Hop dong vo hiéu, khong co gia tri phap ly,
khong can cir ngi dung cua hop dong dé xem xet yéu cau khoi kién cua nguyén
don nén khong can thiét 1am rd cac ndi dung yéu cau khang cdo ctia nguyén don.

Ciap so tham khong chap nhan yéu cu khdi kién ctua nguyén don 1a c6
CO sO.

Do do, khong c6 can ctr chap nhan yéu cau khang cdo ctia nguyén don, gitr
nguyén ban an so tham.

Nguyén don phai chiu 4n phi dan sy so thAim va phtic thAm. V& an phi, cip
so tham tinh toan c6 sy nham 13n nén cp phic tham sira lai. An phi dan sy so
tham duoc tinh trén sb tién 225.000.000 dong + 2.518.092.740 ddng =
2.743.092.740 dong 13 86.861.855 dong.

Bé1 cac 1€ trén,
QUYET PINH:
~ Cén ctr khoan 3 Diéu 26, khoan 1 Dicu 308, khoan 6 Dicu 313, khoan 1
bicu 148 BO luat T6 tung Dan sy nam 2015;
Ap dung khoan 1 Diéu 28, khoan 1 Diéu 29 Nghi quyét
326/2016/UBTVQH-14 ngay 30 thang 12 nam 2016.
1. V& hinh thtre: Chap nhan don khang céo, khang céo bo sung cua 6ng Lé
Hiru H.
2. Vé ndi dung: khong chap nhan yéu cau khang c4o, khang cdo b sung cua

6ng Lé Hiru H, giit nguyén ban an so thdm sé 733/2019/DS-ST ngay 31/10/2019
ctia Toa 4n nhan dan quan O, Thanh phd L.

Tuyén xur:

1. Khong chap nhén toan bd yéu cau khai kién ctia nguyén don ong Lé Hiru
Huynh vé viéc budc ba Tran Ngoc L bdi thuong 50% von dau tu ban dau sd tién 1a
225.000.000 dong (hai trim hai muoi 1dm triéu ddng) va bdi thudng 50% loi
nhudn ctia thang cao nhat nhan véi thoi gian con lai cia hop dong tir ngiy
18/9/2015 dén ngay 19/12/2017 véi sb tién 1a 2.518.092.740 dong (hai ty nim
tram muoi tam triéu khong trim chin muoi hai nghin bay trim bén muoi dong).

2. Chi phi xem xét tham dinh tai chd nguyén don ong Lé Hiru H phai chiu.
Ong Huynh da nop du.

3. An phi:

- An phi dan sy so thim: 6ng Lé Hiru H phai chiu 86.861.855d (tdm muoi
sdu tridu tAm tram sau muoi mét nghin tAm tram nam muoi lam dong) nhung dugc
trir vao tién tam Gng an phi d3 ndp 1a 43.730.927 dong (bén muoi ba triéu bay
trim ba muoi nghin chin trim hai muoi bay déng), theo Bién lai thu tién tam tng
an phi s6 AA/2016/0013941 ngay 10/10/2016 tai Chi cuc Thi hanh an dan su quin
Thu Bic. Ong Lé Hiru H con phai ndp 43.130.928d (bén muoi ba triéu mot traim
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ba muoi nghin chin tram hai muoi tdm dong).

- An phi dan sy phuc tham ong Lé Hiru H phai chiu 1a 300.0004 (ba tram
nghin dong) dugc trir vao sb tién tam “ung an phi phuc tham da nop 1a 300.000d
(ba trim nghin dong) theo bién lai s6 AA/2019/0056244 ngay 09/12/2019 cua
Chi cyc Thi hanh an dan sy quan Thu Dtc Thanh phé H6 Chi Minh. Ong H d3
ndp du an phi dan su phiic tham.

4, Quyén nghia vu ctia duong su duoc thyuc hién tai co quan thi hanh an dan
su c6 tham quyén.
5. Ban an phiic thdm c6 hiéu lyc phap lut ngay sau khi tuyén an.

6. Truong hop ban an, quyét dinh duoc thi hanh theo Diéu 2 Luat Thi hanh
an dan sy thi ngudi duoc thi hanh an, ngudi phai thi hanh an c6 quyén thoa thuén
thi hanh 4n; quyén yéu cau thi hanh an; tw nguyén thi hanh an hoic bi cudng ché
thi hanh an theo quy dinh tai céac Piéu 6, 7 va 9 Luat Thi hanh an dan sy, thoi hiéu
thi hanh 4n dugc &p dung theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Noi nhgn: TM.HQOI PONG XET XU PHUC THAM
- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA

- TAND, VKSND Cap cao tai TP.HCM;

VKSND. TPHCM;

TA, THA quan Thu Buc;

Cac duong su;

- Luu hd so vy 4n (T/18)

Chau Thi Diép






