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“V/v: Tranh chap hop dong
mua ban hang hoa”.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN G, THANH PHO HA NOI

Thanh phan Héi dong xét xir so' tham goém co:

Thiam phén — Chii toa phién toa:  Ong C6 Khic Pam

Cdc Héi tham nhén dan: Ba Nguyén Thi Chan

Ba Nguyén Thi Nga
Thu ky phién toa: Ong Luu Pinh Tuan, Thu ky Toa 4n nhan dan huyén G,
thanh phé Ha Noi.
Pai dién Vién kiém sat nhan dan huyén G, thanh phé Ha Noi tham gia
phién toa: Ba Vii Thi Nhién, Kiém sat vién.

Ngay 29 thang 9 ndm 2020, tai try s Toa 4n nhan dan huyén G, thanh phd
Ha No1, xét xu so tham cong khai vu an Kinh doanh thuwong mai, thu ly )
18/2020/TLST-KDTM ngay 07/7/2020, vé viéc “Tranh chdp hop dong mua bdn
hang héa”. Theo Quyét dinh dua vu 4n ra xét xir s6 94/2020/QDST-KDTM ngay
04/9/2020 va Quyét dinh hodn phién toa s6 147/2020/QDST-KDTM ngay
22/9/2020, gitra cac duong sy:

* Nguyén don: Cong ty c6 phan Son S
Try s6: S6 241 duong D, phudong X, quan Y, TP H6 Chi Minh.
Nguoi dai dién theo phép luat: Ong Ping I G, chirc vu: Toéng giam dbc
Nguoi dai dién theo ty quyén: Ong Nguyén Tién L, sinh nam 1982.
Tra tai: Thon Pong, xa Q, huyén H, tinh Hai Duong.
Theo vin ban iy quyén ngay 27/2/2020 ctia Tong giam déc Cong ty cd phan Son
S. (C6 mat tai phién toa).

* Bi don: Cong ty cd phan Lav
Tru s&: Lo CN-D9-2, Cum cong nghi¢p, xa N, huyén G, thanh phé Ha Noi.



Nguoi dai dién theo phap luat: Ong Nguyén Nhat A, chtc vu: Chu tich HDQT
kiém Tong gidm dbc cong ty.
Nguoi dai dién theo uy quyén: Ba Nguyén Thi T- chtc vu: Giam dbc diéu hanh
cong ty theo vin ban uy quyén ngay 04/9/2020 ctia Chu tich HPQT kiém Tong
giam ddc cong ty cb phan Lav.

(C6 mat tai phién toa).

* Nguoi bao vé quyén va loi ich hop phap cho Cong ty ¢6 phan Lav: Luat
su Luu Van Q- Van phong luat su - Poan luat su thanh phé Ha No61. (C6 mat tai
phién toa).

NOI DUNG VU AN

Theo don khoi kién, cdc loi khai tqi Toa an, nguoi dai dién theo uy quyén
ciia Cong ty c¢é phan Son S trinh bay:

Theo Hop dong mua ban hang héa sé 094/2017/HPMB/SNT-SNTMB ky
ngay 16/02/2017, phia cong ty chung toi da cung cip ding chung loai, s6 luong,
tiéu chuan chat luong cac loai son trang tri, bot trét tudng, son chéng thAm mang
nhan hiéu LAVISSON va mau gbc Tintin cho Cong ty ¢ phan Lav(tén trudc day
1a Cong ty c6 phan san xuét va thuong mai S).

Trong qué trinh thuc hién hop déng, Cong ty c¢b phan Lav dd vi pham thuc
hién nghia vy thanh toan d6i voi Cong ty c¢6 phan Son S tinh dén ngay 30/6/2017
sO tién gbc 14 1.307.419.228 dong (Mot ty ba tram linh bay triéu bon traim mudi
chin nghin hai trim hai muoi tim dong). Tai diéu 5.3 ctia hop dong ca hai bén co
théa thuan “Phat do chdm thanh toan thi sb tién bén Cong ty ¢ phﬁn Lav phai
chiu 13i v6i muc 1ai suit 1a 3%/thang dbi voi s6 no cham thanh toan” tinh dén
ngay 04/9/2020 1a 1.427.806.000(Mot ty bon tram hai muoi bay triéu tam trim
linh sdu nghin ddng), Nhu vy, Cong ty c6 phan Lav s& phai thanh toan cho coéng
ty chung toi tong s tién 14 2.735.225.228 (Hai ty bay traim ba muoi lam triéu hai
tram hai muoi 1am nghin hai trim hai muoi tim dong). Nay dé nghi Cong ty c6
phan Lav thanh toan toan bd sd tién gbc va 1di cham thanh toan cho cong ty
chung toi.

Vé sb no géc va lai cham thanh toan co sai léch so véi don khoi kién ban
dau 13 do tinh sai va 1éch s liéu trong hd so s6 sach ma cong ty di luu giit. Sau
khi trao doi va doi chiéu lai s6 sach ciia hai bén nén c6 diéu chinh lai va sd tién

no goc va ng 1ai cham thanh toan & trén la chuan xac.



* Pai dién Cong ty cé phan Lav ba Nguyén Thi T trinh bay:

Theo Hop ddng mua ban hang hoa s6 094/2017/HDMB/SNT-SNTMB, phia
Cong ty c6 phan Son S di cung cdp dung ching loai, s6 lwong, tiéu chudn chat
luong cac loai son trang tri, bot trét tuong, son chong thAm mang nhan hiéu
LAVISSON va mau gbc Tintin cho Cong ty ¢ phan Lav(tén trudc day 1a Cong
ty ¢d phan san xuét va thuong mai S).

Theo thuc té mua ban hang hoa giita hai bén tinh tir thoi diém 01/07/2017
dén nay thi s6 du cong no ctia Cong ty c6 phan San xuit va Thuong mai S (nay la
Céng ty cé phan Lav) khong dung nhu Cong ty ¢d phan Son S di néu trong don
khéi kién.

Theo bién ban ddi chiéu cong no tir ngdy 01/01/2017 dén 30/06/2017 co ky
xac nhan ctia Cong ty ¢ phan San xuit va Thuong mai S (nay la Céng ty ¢é
phadn Lav), thi s6 du cudi ky 13 1.501.492.731VND (Bdng chiz: Mét ty ndm tram
triéu dong). Ngay 04/08/2017, Cong ty ching toi da thanh toan cho Céng ty cd
phan Son S sd tién 1a: 762.110.298 VND (Bang chit: Bay tram sdu muwoi hai triéu
mot tram muoi nghin hai tram chin mwoi tdm dong)(cé chirng tir kém theo). Tur
ngay 11/08/2017 dén 30/09/2020, c6 phat sinh thém 6 don hang véi téng s tién
1a: 568.036.795VND (Bang chit: Nam trdm sdu mwoi tam triéu khéng tram ba
muoi sdu nghin bdy tram chin mwoi lim dong). Cho dén nay, Cong ty c6 phan
San xudt va Thuong mai S (nay 1a Cong ty ¢ phan Lav) con ng Cong ty ¢d phan
S s6 tién 14 1.307.419.228 VND (M0t ty ba tram 1é bay triéu bon tram muoi chin
nghin hai tram hai mwoi tdm dong) chir khong phai 1.501.492.731 VND (Bang
chit: Mot ty nam tram 1é mét triéu bon tram chin mwoi hai nghin bay tram ba
muoi mot dong).

Hai cong ty c6 phan Sonata da d6i chiéu va diéu chinh s6 no gbc ma Cong
ty ¢6 phan Lav con no s6 tién 1a 1.307.419.228 VND (Mot ty ba tram 1é bay triéu
bon tram mwoi chin nghin hai tram hai mwoi tam dong) 12 hoan toan chuan xac.

Theo Hop dong mua ban hang héa s 094/2017/HPMB/SNT-SNTMB ma
hai cong ty di ky két thi Cong ty c6 phan Lav xac nhan di cham thanh toan tir
thoi diém 30/6/2017 cho dén nay.

* V& vi pham hop dong:

Cian ctr theo 094/2017/HDMB/SNT-SNT MB (goi tit 1a Hop dong 094)

quy dinh vé thanh toan va han mirc cong ng nhu sau:



+ Tai myc 5.1 Diéu 5 Hop dong 094 quy dinh: “Bén B cam két thanh
todn tién mua hang cho bén A trong vong 60 ngay ké tir ngdy mua hang/ngdy ciia
Phiéu giao hang hodc xudt héa don”.

+ Va tai muc 4.1 Diéu 4 Hop dong s6 094 thi han muc cong ng ma Cong ty
cb phan Son S ddng ¥ ap dung ddi v6i ching toi nhu sau:

“4.1 Han mirc cong ng: Bén A va Bén B dd thong nhdt va dong y dp dung
hinh thirc cong no cu thé nhu sau.

4.1.1 Han mitc céng no Bén A dong y cdp cho Bén B la: 02 (hai)
container hang héa va dong thoi cong no t6i da 1.500.000.000 VND (Bding chii:
MGt ty nam tram triéu dong).

4.1.2 Han muc cong no néu tqai muc 4.1.1 cua Piéu 4, diéu kién ndo dén
truoc sé duoc Bén A ap dung.”

Han mirc cong ng duogc hiéu 13 mirc cong ng khong dugc vuot qua. Theo
nhu thoa thuan trong hop dong thi Cong ty cd phan Son S dong ¥ cho Cong ty cb
phan San xuét va Thuong mai S (nay la Céng ty ¢é phan Lav) duoc du ng nhung
khéng qua 1.500.000.000 VND (Bing chit: Mot ty nim tram triéu dong).

Nhu vay, Cong ty c¢6 phan Lav khong vi pham vé nghia vu thanh toan ddi
v6i Cong ty c¢d phan Son S bdi sé du cong ng sd tién 1a: 1.307.419.228 VND van
nam trong han mirc cong ng duoc ap dung cho cong ty chiing toi.

Mat khac hién nay, do tinh hinh hoat dong kinh doanh cua Cong ty cd
phan Lav dang gap nhiéu kho khin, Cong ty s& b tri thanh toan s tién hang
trong thoi gian sém nhat.

- Chung t6i dé nghj dugc thanh toan cho Cong ty c¢b phan Son S sé no goc 1a
1.307.419.228 ddng trong thoi han 10 thang.

- Thoi han bat dau thanh toan: Thang 9/2020

- S6 tién thanh toan hang thang: 130.741.922 ddng.

* V¢ thoi diém phdt sinh ldi do chdm thanh todn

Nhu ndi dung d néu ¢ muyc 1 trén thi Bén phia Cong ty cd phan Son S
dong ¥ 4p dung han muc du no cho ching toi 1a: 1.500.000.000 VND va trong
cac didu khoan ctia hop dong ciing khong ¢ diéu nao dé cap dén thoi han phai
thanh todn han murc cong ng nay.

Va theo dbi chiéu s6 lidu cong ng thuc té thi dén thoi diém nay sb du

cong ng cua Cong ty cd phan San xuit va Thuong mai S (nay 13 Cong ty c6 phan



Lav) tai Cong ty c6 phan Son S 1a 1.307.419.228 VND van nam trong han mtic
cong no duoc phép nén khong co can ctr dé tinh 13i ddi v6i s6 tién noi trén.

Theo Hop ddng mua ban hang hoa s6 094/2017/HPMB/SNT-SNTMB ma
hai cong ty di ky két thi Cong ty c6 phan Lav xac nhan dd cham thanh toan tir
thoi diém 30/6/2017 cho dén nay.

Cong ty c6 phan Lav chi chip nhan phuong an chiu phat sé tién twong
mg 8% gié tri phan vi pham do cham thanh toan theo dung Luét thuong mai.

* Tai phién toa:

- Cong ty c¢b phan Son S sau khi xem xét 13i sudt qua han trén thi trudng
nén co6 diéu chinh lai yéu cau vé 14i suat cham thanh thoan. Nay chi dé nghi phia
Cong ty c6 phan Lav tra 13i suat cham thanh toan 1a 14%/Inim cta sé ng goc
twong ung voi thoi gian cham thanh toan. Cu thé nhu sau:

+ Ngay 17/6/2017, Cong ty cd phan Son S xuit ban hang cho Cong ty cb
phan Lav véi gia tri 1a 739.382.433d. Tinh dén ngay 29/9/2020, s6 ngay ng la
1201 ngay. Sau khi trir di 60 ngay con lai 1.141 ngay cham thanh toan (03 nam
01 thang 16 ngay). S tién 13i cham thanh toan 1a 739.382.433d x 14% x(03 nim
01 thang 16 ngay) = 323.586.000 dong.

+ Ngay 11/8/2017, Cong ty c¢b phan Son S xuit ban hang cho Cong ty cb
phan Lav véi gia tri 1a 567.396.815d. Tinh dén ngay 29/9/2020, s6 ngay ng la
1146 ngay. Sau khi trir di 60 ngay con lai 1086 ngay cham thanh toan (02 nadm 11
thang 21 ngay). S tién 14i cham thanh toan 1 567.396.815d x 14% x(02 nam 11
thang 21 ngay) = 236.348.000 dong.

+ Ngay 30/9/2017, Cong ty c¢b phan Son S xuit ban hang cho Cong ty cb
phan Lav vé6i gia tri 1a 639.980d. Tinh dén ngay 29/9/2020, sb ngay no 1a 1096
ngay. Sau khi trir di 60 ngay con lai 1036 ngay cham thanh toan (02 ndm 10
thang 06 ngay). S tién 13i cham thanh toan 1a 567.396.815d x 14% x(02 nam 10
thang 06 ngay) = 254.000d6ng.

Nhu vay, Cong ty c¢b phan Son S yéu cau Cong ty c6 phan Lav phai thanh
toan sb tién 14i cham thanh toan tién hang 1a 560.188.000 déng(Nam trim sau
muoi triéu mot trim tdm muoi tim nghin dong).

Tong sb tién gbc va 1ai phai thanh toan 1a 1.867.607.228d(Mot ty tam
trdm sau muoi bay triéu sau trim linh bay nghin hai trim hai muoi tam dong).

- Nguoi bao vé quyén va loi ich hop phéap cho bi don trinh bay:



+ V& s6 no gbe: Cong ty cd phan Lav xac nhan con no Cong ty cd phan
Son S 1a 1.307.419.228 ddng(Mét ty ba trim 1é bay triéu bdén trim muoi chin
nghin hai trim hai muoi tim dong).

+ Ngay cham tra tién gbc diing v6i ndi dung ma dai dién cia Nguyén don
trinh bay.

+ Viéc Cong ty cd phan Son S yéu cau tinh 13i chdm tra 1a 14%/nam la
khong c6 co so. Tai muc 5.3 Diéu 5 cia Hop dong mua ban hang hoa sb
094/2017/HPMB/SNT-SNTMB ngay 16/02/2017 ma hai cong ty da ky két 1a
khong phu hop véi quy dinh ctia phap luat. Nén dé nghi HDXX 4p dung: Diéu 3,
Diéu 4, Diéu 301 Luat thuong mai nam 2005 dé xac dinh day chi la vi pham hgp
d6ng nén chi phat vi pham 1a 8% trén téng s tién no gdc.

Pai dién VKSND huyén G tham gia phién toa, phat biéu quan diém vé
vi¢c tuan theo phap luat td tung dan sy cua Tham phan, Ho1 d@)ng X6t XU so' tham
va viéc tuan theo phap luat ciia cac duong su; Pong thoi dé xuat hudng giai quyét
vu an nhu sau:

V& viéc tudn theo phap luat td tung dan sy:

+ Viéc thu 1y vu an cua Toa 4n 1a ding tham quyén. Qua trinh giai quyét
vu 4n, Tham phan da thyc hién viéc giao thong bao cua Toa an cho cac duong
su, tién hanh cac bude td tung ding dung quy dinh cua B luat td tung dan su.
Tuy nhién thoi han giai quyét vu 4n da qua thoi han quy dinh.

+ Tai phién toa, Hoi dong xét xir da thuc hién day du, dung trinh tu t6
tung cua Bo luét td tung dan sy.

Vé dé xuat hudng giai quyét vu an: Cong ty ¢ phan Son S va Cong ty cd
phan Lav 13 cac doanh nghiép co dang ky kinh doanh hop phap. Hai bén ky két
Hop ddng mua ban hang hoa s6 094/2017/HDMB/SNT-SNTMB ky ngay
16/02/2017 hoan toan ty nguyén. Hang héa mua ban trong hop ddng dugc phép
giao dich, ndi dung hop ddng khong vi pham diéu cAm cua phap luat. Vi vay
hop dong c6 hiéu lyc thi hanh véi cac bén.

Can cit Hop dong mua ban hang hoa sé 094/2017/HPMB/SNT-SNTMB
ky ngay 16/02/2017 gitra Cong ty c6 phan S v6i Cong ty c6 phan San xuat va
Thuong mai S (nay 1a Cong ty c6 phan Lav); Cac don dé nghi thanh toan coéng
ng, Bang tinh 14i do cham thanh toan tién mua hang; Cac Hoa don gia tri gia

tang ma hai bén da thura nhan s6 ng goc. D€ nghi Ho1 dong xét xir can ctir Diéu



50 Luat thuong mai; khoan 1 Diéu 30, diém a khoan 1 Diéu 39 Bo luat t6 tung
dan su:

Chép nhan yéu cau khai kién ciia Cong ty cd phan Son S. Budc Cong ty
cd phan San xuat va Thuong mai S (nay 1a Cong ty c6 phan Lav) phai thanh
toan tra s tién hang con thiéu 1a 1.307.419.228 VND (Mot ty ba trdm 1& bay
triéu bon tram mudi chin nghin hai trdim hai muoi tam dong).

Cin co Tai diéu 5.3 cua Hop dong mua ban hang hoa sb
094/2017/HDMB/SNT-SNTMB ky ngay 16/02/2017ca hai bén c6 thoa thuan
“Phat do chidm thanh toan thi sb tién bén Cong ty cd phén Lav phai chiu 1ai voi
muc 13i sudt 1a 3%/thang ddi v6i s6 no cham thanh toan”. Xac nhan day la thoa
thuan tinh 14i sudt cham tra cta cac bén duong su. Tai phién toa phia dai dién
Cong ty c6 phan Son S chi yéu cau Cong ty c6 phan Lav tra khoan tién 14i cham
tra voi mire 13i sudt thoa thuan 14%/nam tinh trén s ng goc dén ngay xét xtr so
tham. Pay 14 yéu cau phu hop véi quy dinh ctia phap luat nén dé nghi HDXX:
Budc Cong ty c6 phan San xuat va Thuong mai S (nay 1a Cong ty c6 phan Lav)
phai tra cho Cong ty cd phan Son S khoan tién 1di chdm tra voi muc 13i suat
thoa thudn 14%/nam tinh trén sé no gdc dén ngay xét xtr so tham.

V& an phi: Cong ty c6 phan Lav phai chiu 4n phi Kinh doanh thuong mai
so tham.

NHAN DINH CUA TOA AN:

Sau khi nghién ciru cdc tai lidu c6 trong hé so vy dn dwoe tham tra chimg
cur tai phién toa. Sau phan hoi va tranh ludn, Hoi dong xét xu nhdn dinh:

[1] Vé to tung:

Cong ty co phan Son S khé1 kién Cong ty cO phan San xuat va Thuong mai
S (nay 1a Cong ty c6 phan Lav) phai thanh toan khoan tién mua cac loai son
trang tri, bot trét tudong, son chdng thAm mang nhin hiéu LAVISSON va mau gdc
Tintin con thiéu va Lai sudt chdm tra theo Hop dong mua ban hang hoa sb
094/2017/HDMB/SNT-SNTMB ky ngay 16/02/2017 va cac Bao gia kiém xac
nhan don hang. Cong ty c6 phan Lav c6 tru s¢ dang ky kinh doanh tai Lo CN-
D9-2, Cum cong nghi€p, xa N, huyén G, Ha No61 . Theo quy dinh tai khoan 1
Piéu 30, diém a khoan 1 Piéu 39 Bo luat t6 tung dan sy ndm 2015: Pay 1a vy an
Kinh doanh thwong mai “Tranh chap Hop déng mua ban hang héa”, thudc tham
quyén giai quyét ctia Toa 4n nhan dan huyén G, thanh phé Ha Noi.

[2]Vé ndi dung vu én:



[2.1] Xét Hop déng mua ban hang hoéa sb 094/2017/HPMB/SNT-
SNTMB ky ngay 16/02/2017 giita Cong ty c6 phan Son S véi Cong ty c6 phan
San xuét va Thuong mai S (nay 1a Cong ty c6 phan Lav): Hai doanh nghiép déu
c6 ding ky doanh nghiép hop phap, ngudi ky két hop ddng 1a ngudi dai dién
theo phéap luat, hop dong duoc ky két tw nguyén. Hang hoa mua ban trong hop
ddng dugc phép giao dich, ndi dung hop dong khéng vi pham diéu cam cua
phap luat. Vi vay hop dong c6 hiéu lyc thi hanh vdi cac bén.

[2.2] Xét yéu cau doi no sb tién hang con thiéu ciia Cong ty ¢d phan Son

Tai Toa an, cic bén khong tranh chép vé gia mua ban, s6 luong, chat
luong hang hoéa. Can ctr céc tai liéu, chimg ct: Hop dong mua ban hang hoa sd
094/2017/HPMB/SNT-SNTMB kY ngay 16/02/2017 giita Cong ty c¢6 phan Son
S véi Cong ty c6 phan San xuat va Thuong mai S (nay 1a Cong ty c6 phan Lav);
Céac don d& nghi thanh toan cong no, Bang tinh 14i do cham thanh toan tién mua
hang; Cac Hoa don gia trj gia ting. Hoi dong xét xir xac dinh Cong ty ¢d phan
Son S d3 thuc hién hop dong, ban cho Cong ty ¢6 phan Lav céac loai son trang
tri, bot trét twong, son chéng thdm mang nhan hiéu LAVISSON va mau géc
Tintin. Con 3 16 hang Cong ty cd phan Lav chua thanh toan cho Cong ty cd
phan Son S. Cu thé: Ngay 17/6/2017 voi gia tri hang 1a 739.382.433d; Ngay
11/8/2017 véi gia tri hang 14 567.396.815d; Ngay 30/9/2017 véi gia tri hang 1a
639.980d. V6i s6 tién ng ndy, sau 60 ngay ké tir ngdy xuat ban hang Cong ty cd
phan Lav phai thanh toan cho Cong ty c6 phan Son S. Cong ty ¢6 phan S da
triét khdu cho Cong ty ¢ phan Lav theo nhu di thoéa thuan. Cong ty c6 phan
Lav cling d xac dinh da nhan s tién triét khau 13 52.000.000d6ng(Nam muoi
hai triéu dong). Nhu vy, Cong ty cd phan San xuit va Thuong mai S (nay la
Cong ty co phan Lav) con phai thanh toan tra s6 tién hang con thiéu la
1.307.419.228d(M0t ty ba tram 1& bay triéu bon tram mudi chin nghin hai traim
hai muoi tdm dong). Mit khac, trong qua trinh giai quyét vu 4n hai bén da thira
nhan toan bo sd tién hang chua thanh toan 13 1.307.419.228 d(Mot ty ba tram 1é
bay triéu bon trim mudi chin nghin hai trim hai muoi tim dong). Can ctr Diéu
50 Luat thuong mai 2005, viéc Cong ty c¢6 phan Son S khdi kién Cong ty cd
phan Lav dé yéu cau thanh toan s tién mua hang con thiéu 14 c¢6 can cir dé chip

nhan. Budc Cong ty cd phan Lav phai thanh toan sb tién mua hang con thiéu



cho Céng ty ¢6 phan Son S 1a 1.307.419.228 ddng (Mot ty ba tram 1& bay triéu
bbn traim mudi chin nghin hai trim hai muoi tdm dong).

[2.3] Xét yéu cau ctia Cong ty c6 phan Son S, vé& viéc budc Cong ty ¢
phan Lav phai tra khoan tién 14i cham tra: Tai thoa thuén trong hop ddng mua ban
hang hoa vé didu khoan thanh toan, hai bén da thoa thuén: thanh toan bang
chuyén khoan, thoi han thanh toan theo théa thuan tai Diéu 5 cua hop déng:

“Diéu 5: Thoi han thanh todn, chiét khdau thanh todn va phat do chdm
thanh toan.

5.1 Thoi han thanh todn: Bén B cam két thanh todn tién mua hang cho Bén
A trong vong 60 ngay ké tir ngay giao hang/ngdy ciia phiéu giao hang hodc ngay
xudt héa don.

5.2 Chiét khdu thanh todn: Bén A cam két chiét khdau thanh todn cho Bén B
vGi mike chiét khdu 3% trén so tién thanh todn trong truong hop Bén B thanh
todn tién hang trong vong 60 ngay tinh tir ngay giao hang/ngdy xudt héa don. S6
tien chiét khdu thanh todn Bén B dwoc hwong sé duoc hai bén doi chiéu, xdc
nhén va lam co sé cho viéc hach toan ké toan theo dung quy dinh.

5.3 Phat do cham thanh todan: Néu Bén B chdm thanh todn cong no theo
thoi han néu tai Muc 5.1 cia Piéu 5 thi Bén A sé ngung giao hang va dong thoi
Bén B phai chiu lai do cham thanh todan voi muc ldi sudt la 3%/ thang doi véi s6
no cham thanh toan.”

Trong qua trinh giai quyét vu an ciing nhu tai phién toa, cic bén da thira
nhan d3 giao nhan hang, d3 xuat héa don va da thanh toan va nhan chiét khiu nhu
d3 thoa thuan tai Piéu 5 ctia Hop ddng mua ban hang héa. Pong thoi cling thira
nhan, cho dén nay c6 3 16 hang chua duoc thanh toan tién gbc. Nhu vay, Cong ty
cd phén Lavda vi pham thoéa thudn thanh todn trong hop déng, cham thanh toan
tién hang. Can ctr Piéu 306 Luat thuong mai: Cong ty c6 phan Lav phai tra 1ai
cham tra trén s tién hang con thiéu, tinh trén timg don hang chwa thanh toan.

Vé mikc 1di sudt cham tra: Tai muc 5.3 cua Hop dong mua ban hang hoa

...... Phat do chdm thanh toén: Néu Bén B chdm thanh todn cong ng theo
thoi han néu tai Muc 5.1 cia Piéu 5 thi Bén A sé ngung giao hang va dong thoi
Bén B phai chiu lai do cham thanh todan voi muc ldi sudt la 3%/ thang doi véi sé
no chdm thanh todn...”. Cac bén da thoa thuan 3%/thang tuong duong véi
36%/1nam 1a khong pht hop véi quy dinh cua phap luat nén khong duoc chip

nhan.



Tai phién toa, Cong ty ¢ phan Son S chi dé nghi phia Cong ty c6 phan Lav
tra 14i sudt cham thanh toan tién hang 13 14%/nam tuong ung vai thoi gian cham
thanh toan. Hoi ddng xét xir xac nhan day 13 yéu cau tinh 14i suat chdm tra phu
hop vo1 muc lai suit quy dinh tai B§ ludt dan sy nam 2015, nén can cu Piéu 306
Luat thuong mai nam 2005 qui dinh “Truong hgp bén vi pham hop déng cham
thanh toan tién hang hay cham thanh toan thu lao dich vu va céac chi phi hop ly
khac thi bén bi vi pham hop ddng c6 quyén yéu cau tra tién 1ai trén sd tién cham
tra d6 theo 14i suat ng qua han trung binh trén thi truong tai thoi diém thanh toan
tuong ung vo1 thot gian cham tra...”.

Theo vin ban sé 0809/CNBHN-PGD NVL ngay 08/9/2020 ciia Ngin hang
TMCP C, Cong van s 621/NHNo.GL-KHHSX&CN ngay 09/9/2020 ctia Ngan
hang N va cac Quyét dinh vé 14i suat cia Ngan hang TMCP NG thi mac 13i suat
ng qua han trung binh hién dang ap dung ddi v6i phuc vu hoat dong kinh doanh
khoang trén 14%/nam. Viéc Cong ty c¢b phan Son S yéu cau Cong ty cd phan Lav
tra tién 13i cham thanh toan véi 13i suat 14%/ nam la c6 loi cho bi don nén duoc
ghi nhan. Do vay Coéng ty c¢6 phan Lav c6 nghia vu chiu li trén sd no tién gdc
mua hang héa cu thé timg phan ng nhu sau:

+ Ngay 17/6/2017, Cong ty cd phan Son S xuit ban hang cho Cong ty cb
phan Lav véi gid tri 1a 739.382.433d. Tinh dén ngay 29/9/2020, sé ngay cham 13
1201 ngay. Sau khi trtr di 60 ngay con lai 1.141 ngay cham thanh toan (03 nam
01 thang 16 ngay). Sé tién 13i cham thanh toan 13 739.382.433d x 14% x(03 nim
01 thang 16 ngay) = 323.586.000 dong.

+ Ngay 11/8/2017, Cong ty c¢b phan Son S xuit ban hang cho Cong ty cb
phan Lav véi gia tri 1a 567.396.815d. Tinh dén ngay 29/9/2020, s6 ngay ng la
1146 ngay. Sau khi trir di 60 ngay con lai 1086 ngay cham thanh toan (02 nam 11
thang 21 ngay). S tién 14i cham thanh toan 1a 567.396.815d x 14% x(02 nam 11
thang 21 ngay) = 236.348.000 dong.

+ Ngay 30/9/2017, Cong ty c¢b phan Son S xuit ban hang cho Cong ty cb
phan Lav vé6i gia tri 1a 639.980d. Tinh dén ngay 29/9/2020, sé ngay ng 1a 1096
ngay. Sau khi trir di 60 ngay con lai 1036 ngay cham thanh toan (02 ndm 10
thang 06 ngdy). S6 tién 1di cham thanh toan 1a 639.980d x 14% x(02 nam 10
thang 06 ngay) = 254.000d6ng.
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To6ng sd tién 13i cham tra Cong ty c6 phan Lav phai thanh toan tra Cong ty
cd phan Son S 13 560.188.000 dong(Nam trim sdu muoi triéu mot trim tim muoi
tam nghin dong).

Téng s6 tién hang con thiéu va tién 13i cham tra Cong ty c6 phan Lav phai
thanh toan tra Cong ty ¢ phan Son S 1 1.867.607.228dong(Mot ty tim trim sau
muoi bay triéu sau tram linh bay nghin hai trim hai muoi tim dong).

[3]. An phi: Bi don c6 nghia vu thanh todn do vdy phai chiu an phi Kinh
doanh thwong mai so tham d6i v6i s6 tién phai thanh toan. Yéu cau ciia Nguyén
don duoc chép nhan do vay khong phai chiu an phi, dugc hoan lai tién tam ung
an phi da ndp.

Céac duong sy dugc quyén khang cdo ban an theo quy dinh tai cac Diéu
271, 273 B0 luat t6 tung dan sy nam 2015.

Vi cac lé trén,

QUYET PINH

Cin ct: khodn 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Piéu 147, khoan 2 Piéu 228, Piéu 271, Diéu 273, Piéu 280 Bo luat T tung dan
su nam 2015;

Can ctr: Diéu 86, Diéu 91BLDS 2005;

Can ct: cac diéu 24, Diéu 25, biéu 50, Diéu 306 Luat Thuong mai nam
2005;

Cian ctr Nghi quyét s 01/NQ HDTP ngay 11/01/2019 ciia Hoi dong Tham
phan Toa an nhan dan tbi cao;

Can cu khoan 2 Pidu 26 Nghi quyét sé 326/2016/UBTVQHI14 ngay
30/12/2016, Nghi quyét quy dinh vé muc thu, mién, giam, ndp, quan 1y va st
dung an phi, 1€ phi Toa an; diém d, tiéu muc 1.4 Muc 1 Danh muc an phi ban
hanh kém theo Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016.

Xir:

1. Chap nhan yéu cau khoi kién ctia Cong ty c¢b phan Son S, vé viéc yéu
cau Cong ty c6 phan Lav phai thanh toan s tién mua hang con thiéu.

2. Budc Cong ty cd phan Lav phai tra Cong ty c6 phan Son S khoan tién
no 1.307.419.228d0ng (Mot ty ba trdm 1é bay triéu bén trim muoi chin nghin hai

tram hai muoi tdm dong).
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Budc Cong ty c6 phan Lav phai tra Cong ty c6 phan Son S khoan tién 13i
cham tra tinh dén ngay xét xir so tham 13 560.188.000 dong(Nam trim sdu muoi
triéu mot trim tdm muoi tim nghin dong).

Téng sd tién no gbc va no 14i cham tra, Cong ty cd phan Lav phai tra Cong
ty ¢ phan Son S 1a 1.867.607.228d6ng(Mét ty tam trim sau muoi bay triéu sau
tram linh bay nghin hai trim hai muoi tim dong).

3. Ké tir ngay ban an, quyét dinh ¢6 hiéu luc phap luat hoac ké tir ngay co
don yéu cau thi hanh an ctia nguoi dugc thi hanh 4n cho dén khi thi hanh an
xong, tat ca cac khoan tién, hang thang bén phai thi hanh 4n con phai chiu khoan
tién 13i cua sd tién ng géc con phai thi hanh theo murc 1a1 suét no qua han do Nha
nude qui dinh trong ing voi sb tién cham tra va thoi gian cham tra.

4. V& an phi: Cong ty c6 phan Lav phai chiu 68.028.216déng (Sau muoi
tam triéu khong trim hai muoi tim nghin hai trim muoi sau dong) tién an phi
Kinh doanh thuong mai so tham.

Hoan tra Cong ty co phan Son S 44.528.000d6ng(Bén muoi bon triéu nam
trim hai muoi tdm nghin dong) tién tam Ung 4n phi da ndp, tai bién lai sb
AA/2010/0005339 ngay 07/7/2020 cta Chi cyc thi hanh 4n huyén G, thanh phé
Ha Noi.

Céac duong sy c6 quyén khang cdo ban an trong han 15 ngay ké tir ngay
tuyén an.

Truong hop ban an dugce thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan sy thi nguoi duoc thi hanh 4n dan su, ngudi phai thi hanh 4n dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi han 4n theo quy
dinh tai cac Piéu 6, 7,9 Luat thi hanh an dan su; Thot hi€u thi hanh an duoc thuc

hién theo quy dinh tai Piéu 30 Luat thi hanh an.

Noi nhan: T/M HQOI PONG XET XU
- Toa an nhan dan TP Ha N Tham phan— Chii toa phién toa
- Vién kiém sat huyén G;
- THADS huyén G;
- Cac duong su;
- Luwu hé so vu an.

Co0 Khic Pam
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