TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHIi MINH DPoc lap - Tw do - Hanh phc

Ban &n s6: 206/2020/DS-PT
Ngay 30 - 6 - 2020
V/Iv Tranh chap quyén s¢ hiru nha
va doi nha.

~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phdn Héi dong xét xi phic tham gém co:

Tham phéan - Chu toa phién toa: Ong Hoang Thanh Diing

Céac Tham phan: Ba Mai Thi T4 Oanh
Ong Phan Nhyt Binh

, - Thw ky phién toa: Ba Duong Thi Thu Phuong - Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vign Kiém st nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyén Vin Vang - Kiém sat vién.

~Ngay 30 thang 6 nam 2020, tai tru s¢ Toa an nhan dan cap cao tai Thanh ph
Ho6 Chi Minh xét xur phtic thdm cdng khai vy an thy Iy s6 268/2019/TLPT-DS ngay
20 thang 5 nam 2019 vé viéc “Tranh chap quyén so hitu nha va doi nha”.

Do Ban &n dan sy so tham s6 1279/2018/DS-ST ngay 17 thang 9 nam 2018
cuia Toa &n nhan dan Thanh pho Ho Chi Minh bi khang cao, khang nghi.

Theo Quyét dinh dua vu an ra xét xir phiic thim sé 95/2020/QD-PT ngay 02
thang 6 nam 2020, giira cac duong sy:

- Nguyén don: Ba Bui Thi Nh, sinh nam 1954. (cO mat)
Pia chi: duong Th, Phuong 15, quan G, Thanh phé H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ong Nguyén Thanh Ngh, sinh nam 1978. (c6
mat)

Pia chi thuong tri: duong Ph, Phuong 12, quan G, Thanh phd H6 Chi Minh.
Pia chi lién lac: duong D, Phuong 7, quan G, Thanh phé H6 Chi Minh.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Luat su Sin Thoai
Kh - Boan luat su Thanh pho H6 Chi Minh. (c6 mat)

- Bi don: Ong BUi Cong T, sinh nim 1967. (c6 mat)

Pia chi: duong sé 6, Phuong 15, quan G, Thanh phé H6 Chi Minh.
- Newoi ¢6 quyén lgi, nghia vu lién quan:

1/. Ong L& Xuan H, sinh nim 1956.



2/. Ba Nguyén Thi Ng, sinh nim 1955.
Cung dia chi: T TRL LNE 68512-1445, Hoa Ky.

Nguoi dai dién hop phap cia ong Lé Xuan H va ba Nguyén Thi Ng: Ong
Hoang Cong Kh, sinh nam 1973. (cd mat)

Pia chi: duong B, Phuong 9, quan Ph, Thanh phé H6 Chi Minh.
3/. Ba Vii Thi T, sinh nam 1971. (c6 mat)

Dia chi: duong sé 6, Phuong 15, quan G, Thanh phd H6 Chi Minh.
4/. Ong Nguyén Van T1, sinh ndm 1943. (chét ngay 26/1/2014)
Dia chi: T6 7, 4p Ph1, x4 M, huyén H, tinh Kién Giang.

Nguroi ké thira quyén, nghia vu té tung cua dng Nguyén Van T1:
+ Ong Nguyén Vian H, sinh nam 1976. (ving mit)

+ Ong Nguyén Van H1, sinh nam 1978. (ving mit)

+ Ong Nguyén Vin Q, sinh nam 1979. (ving mit)

+ Ong Nguyén Vian T2, sinh nam 1982. (vang mat)

Cung dia chi: T6 7, 4p Ph1, x& M, huyén H, tinh Kién Giang.

5/ Ba Nguyén Thi Ngoc D, sinh nam 1991. (ving mat)

Pia chi: duong Th, Phuong 15, quan G, Thanh phé H6 Chi Minh.
6/ Ong Nguyén Hiru Tr, sinh nam 1956. (ving mat)

Pia chi: duong Th, Phuong 13, quan G, Thanh phé H6 Chi Minh.
7/. Ong Hoang Manh S, sinh ndm 1932 (chét).

8/. Ba Huynh Thi M, sinh ndm 1945. (vang mit)

Cung dia chi: duong s6 6, Phuong 15, quan G, Thanh phé Ho Chi Minh.
9/. Ong Nguyén Tién Tr, sinh nam 1968. (Cu tri tai Hoa Ky)
10/. Tré Bui Cong Ch, sinh nam 2000.

11/. Tré Bui Cong H, sinh nam 2013.

Cung dia chi: dudng sé 6, Phuong 15, quan G, quan G, Thanh phd Ho Chi
Minh.

Nguoi dai dién hop phép cua tré Bui Cong Ch va Bui Cong H: Ong Bui Cong
T, sinh nam 1967. (c6 mat)

- Nguoi lam ching:

1/. Ba Bui Thi Th, sinh nam 1958. (ving mit)

2/. Ong Nguyén Van Th, sinh nam 1958. (ving mat)

Cung dia chi: duong L, Phuong 15, quan G, Thanh phé H5 Chi Minh.
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3/. Ong Nguyén Van Th1, sinh nam 1955. (c6 mat)
Dia chi: duong L, Phuong 15, quan G, Thanh ph H6 Chi Minh.

- Nguoi khang nghi: Vién truong Vién kiém sat nhan dan Thanh phé Hb Chi
Minh.

- Nguoi khang cao: Ba Bui Thi Nh.
NQI DUNG VU AN:

Nguyén don ba Bui Thi Nh trinh bay:

Nam 1998, ba Nh 1&n Thanh phé H6 Chi Minh thim ngudi than va biét duoc
viéc ba Nguyén Thi Ng mudn ban can nha sé 10/187F1 (S6 cii 55/13 duodng L, hién
nay 1a s6 59/13 duong sé 6 - L, Phuong 15, quan G, Thanh phé H6 Chi Minh — theo
x&c nhan ngay 16/9/2015 cua Uy ban nhan dan Phuong 15, quan G, Thanh phd Ho
Chi Minh) dé sang Hoa Ky dinh cu. Ba va ba Nguyén Thi Ng c6 thoa thuan gia mua
ban can nha trén 1a 13,75 luong vang loai 9,5 tudi. Tai thoi diém d6, ba dang sinh
séng & Kién Giang, khong c6 ho khau tai Thanh phé HO Chi Minh nén ¢ nho em
rudt 1a 6ng Bli Cong T Ky tén trén hop dong mua ban nha dt va gidy sang nhuong
nha dat & véi ba Ng va chong ba Ng 1a 6ng L& Xuan H. Ngay 20/7/1998, ba dit coc
cho vg chong dng H, ba Ng 01 (mdt) lwgng vang loai 9,5 tudi va 1ap hop dong mua
ban nha dat vai ba Nguyén Thi Ng. Pén ngay 16/9/1998, ba thanh toan sb vang con
lai 14 12,75 luong vang loai 9,5 tudi va lap gidy sang nhugng nha dat & vai vo chdng
6ng H, ba Ng, sau d6 hai bén Th ky lai thanh gidy sang nhugng nha dat & ngay
16/9/1998. Hop déng mua ban nha dat 1ap ngay 20/7/1998 va gidy sang nhuong nha
dat & lap ngay 16/9/1998 duoc cac bén ky véi nhau, khong dugc cong ching, ching
thuc.

Nam 2007, ba cung con gai 1a Nguyén Thi Ngoc b chuyén Ién Thanh phé Ho
Chi Minh sinh séng va tién hanh thi tuc dang ky quyén so hitu can nha trén nhung
khong tién hanh duoc. f?en ndm 2015 gitra ba va 6ng T phat sinh mau thuan nén ba da
don ra ngoai thué nha dé ¢ den nay.

Nay ba khoi kién yéu cau Toa an giai quyét:

- Huy bo to ké khai nha dat nam 1999 do ong BUi Cong T ké khai tai Uy
ban nhan dan Phuong 15, quan G, Thanh pho H6 Chi Minh.

- Huy bo khong cdng nhén giéy’mua ban can nha s6 10/187F1 (S6 cii 55/13
duong L, hién nay la so 59/13 duong so 6 - L, Phuong 15, quan G, Thanh pho HoO
Chi Minh — theo xac nhan ngay 16/9/2015 cua Uy ban nhén dan Phuong 15, quan G,
Thanh pho H6 Chi Minh) do éng Bui Cong T ky tén.

- Yéu ciu Toa &n xac Iap quyén so hitu cin nha trén cho ba, budc 6ng BUi
Cong T va gia dinh 6ng T phai don di noi khac va tra lai phan nha dang sur dung cho
ba.

Bi don ong Bui Cong T trinh bay:



Vao nam 1998, ong c6 mua can nha sé 10/187F (s6 nha hién nay 59/13) T6 19,
duong sb 6 L, Phuong 15, quan G cua 6ng Lé Cong H va ba Nguyén Thi Ng va lam
hop dong mua béan vao ngay 20/7/1998 véi gia 1a 13,75 luong vang loai 9,5 tudi va
dit coc trude 1 lugng vang. Ngay 17/9/1998 éng da giao sb tién 1a 59.032.000 ddng,
tuong duong vai s6 vang con lai 1a 12,75 luong, ba Ng cd 1am gidy bién nhan tai mat
sau cta hop déng mua ban nha. Trudc d6 ngay 16/9/1997 ba Ng va dng Th ky lai
thanh gidy sang nhuong nha ¢, dat ¢ trude sy ching kién caa canh sat khu vuc, t6 dan
phd, hang xém, éng Nguyén Tién Tr 1a em rudt caa ba Ng 1a nguoi kiém tién thay cho
ba Ng, tir 46 dén nay 6ng da nhan nha va Séng tai can nha nay, co tu bd stra chira
trong can nha nhu khoan giéng, lap dit dong hd dién, thay thé ctra va noi that, dong
gop cac loai quy phuc lgi voi chinh quyén dia phuong. Nam 1999, éng c6 ké khai nha
dat va nop thué ter do dén nay. Do tinh chat su viéc kéo dai va thoi gian cling da lau,
d6ng thoi nghi rang day 1a nha ctia minh nén 6ng khong luu giit nhitng hoa don vé
viéc xay dung, stra chira. Nam 2006, 6ng cho chi ruot la ba Bui Thi Nh va con gai vao
& nho dé tién viéc hoc hanh cua chéau, sau d6 hai bén c6 su bt déng nén ba Nh da
tranh chap quyén s¢ hitu can nha nay véi | Ong, do d6 6ng khong chap nhan yéu cau
Cua nguyén don. Hi¢n tai 6ng va vo con van dang sinh song tai day. Ong dé nghi Toa
Xac 1ap quyén o hitu cua ong d6i véi can nha, néu trong trudng hop Toa an khong
cdng nhan quyén s& hitu nha cho ong thi 6ng dé nghi tinh chi phi xay dung stra chira,
wdc tinh tién cdng stc xay dung stra chira, khoang 380.000.000 (Ba trim tim muoi
triéu dong).

Ngay 22/8/2017 6ng Bui Cong T c¢6 “Pon dé nghi tham dinh tai san” gii Toa
&n nhan dan Thanh phé HO Chi Minh. Can ctr vao Quyét dinh dinh gia tai san va
thanh 1ap hoi dong dinh gia nha nuéc; Bién ban dinh gia tai san s6 476/2018/BBPG,
ngay 27/4/2018, Hoi dong dinh gia da tham khao gia thi trudng va ude tinh don gia
dat tai thoi diém dinh gia tong gia tri gia dat va gia tri nha 1a 2.944.662.889 dong (Hai
ty chin trim bén muoi bén triéu sau trim sau muoi hai nghin tAm tram tdm muoi chin
d6ng). Nguyén don, bi don va nhimg ngudi ¢6 quyén loi nghia vu lién quan c6 mat tai
budi dinh gié tai san Th, dong Y vai gia do Hoi dong dinh gia da dinh va khdng co y
kién gi.

Tai phién toa so tham, ong T yéu cau Toa an cdng nhan cong suc quan ly st
dung sua chira can nha tranh chap néu trén véi % gia tri can nha sau khi trir di so tién
goc mua nha.

Nguwoi ¢6 quyeén lgi, nghia vu lién quan 6ng L& Xuan H va ba Nguyén Th; Ng
trinh bay:

Nam 1998 vo chdng 6ng L& Xuan H va ba Nguyén Thi Ng di dinh cu & Hoa
Ky, trude khi roi Viét Nam ong H va ba Ng ¢6 nhu cau ban lai cian nha néi trén thong
qua ngudi moi gisi va ba Nh da dong ¥ mua can nha trén voi gia 13,75 luong vang
9,5 tudi. Sau d6 ba Nh dit coc trude cho gia dinh dng H va ba Ng 01 lwong vang 9,5
tudi vao ngay 20/7/1998 cho em rudt ba Ng 1a 6ng Nguyén Tién Tr ding ra nhan, dén
ngay 16/9/1998 ba Nh giao tiép s tién con lai 14 12,75 luong vang 9,5 tudi ciing do
em trai ba Ng la Nguyén Tién Tr nhan cing véi mot sé ngudi than cua ba Nh l1am
chting. Vao thoi diém trén giao dich mua ban, 6ng L& Xuan H khong c6 nha, khi 6ng
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H vé thi ba Ng c6 dua gidy to mua ban nha cho dng coi va néi em trai ba Ng la
Nguyén Tién Tr da nhan tién tir tay ba Nh. Ong H c6 thac mac vi sao ba Nh mua ban
nha ma gidy to ding tén 6ng Bui Cong T, ba Ng tra 16i do ba Nh qué ¢ Kién Giang va
chua c6 ho khau thanh phd nén khong dung tén duoc, ba dé em rudt 1a 6ng Bui Cong
T dung tén gium, khi giao tién 6ng T chi ngdi nhin va sau d6 ky tén vao gidy mua
ban, ba Nh ky phan phia dudi cua gidy mua ban. Sau khi nhan tién 6ng H, ba Ng ky
tén roi giao gidy to lai cho ba Nh chir khdng giao cho 6ng T, dng H, ba Ng khing
dinh khi mua ban cin nha trén chi giao dich véi ba Nh chir khong biét ong T 1a ai. Tur
nhitng nguyén nhan trén dé nghi Toa &n tuyén budc dng T phai tra lai cin nha cho ba
Bui Thi Nh.

Nguoi 6 quyeén lgi nghia vu lién quan 6ng Nguyén Hizu Tr ¢ ban firong trinh
y Kién nhir sau: Nam 1990 ong c6 ban cho 6ng L& Xuan H va ba Nguyén Thi Ng cin
nha cua dng tai dia chi s6 10/187F (sb nha hién nay 59/13) T6 19, duong sé 6 - L,
Phuong 15, quan G, trude khi di dinh cu & Hoa Ky 6ng H ba Ng da ban nha cho ba
Bui Thi Nh, ngoai ra khéng béan cho ai khac. Vi Iy do & xa nén éng Tr xin ving mit
theo gidy triéu tap caa Toa an.

Nhitng nguoi ké thira quyén va nghia vu t6 tung cua ong Nguyén Vian TI gom
éng Nguyén Vin H, ong Nguyén Vin HI, 6ng Nguyén Vin Q, 6ng Nguyén Vin T2 1a
nhitng nguoi c6 quyeén loi nghia vu lién quan ¢6 ban tw khai nhw sau:

Céac 6ng ba Ia con riéng cia 6ng Nguyén Vin T1, 6ng Tac va ba Nh chung
séng va c6 01 con chung la Nguyén Thi Ngoc B. Ba Nh ¢ Kién Giang cung véi gia
dinh cac ong ba, vi chua c6 hd khau Thanh phé H6 Chi Minh, nén ba Nh khong dimng
tén mua nha duoc va ba c6 nho ngudi em rudt tén Bui Céng T dang tén giam, dé éng
T & nho trong cin nha trén. Céac 6ng ba khong tranh chap gi doi véi tai san 1a cian nha
s6 10/187F (sb nha hién nay 59/13) T6 19, duong s6 6 - L, Phuong 15, quan G, Thanh
phé HO Chi Minh. Cac 6ng ba xin duoc vang mat trong sudt qua trinh giai quyét vu
an.

Nguoi ¢6 quyeén loi nghia vy lién quan dng Nguyén Tién Tr ¢6 ban ti khai trinh
bay:

Ong 1a em cua ba Nguyen Thi Ng. Nguyén can nha so 10/187F (s6 nha hién
nay 59/13) T6 19, duong sé 6 - L, Phuong 15, quan G, ngudn gbc trude day 1a cua
6ng Hoang Manh S, sau d6 6ng S ban lai cho dng Nguyén Vian Tr sau d6 dng Tr ban
lai cho ba Nguyén Thi Ng, nam 1998 ba Ng bén lai cho ba Bui Thi Nh, nhung ba Nh
da nho nguoi em ruot tén Bui Cong T dtng tén gium va cho ¢ nho. Viéc mua ban
gitra ba Ng va ba Nh 6ng khéng nhé ro ngay thang nam nao vi thoi gian da lau.
Nhung qué trinh giao dich va nhan tién ban can nha trén thi 6ng 13 nguoi truc tiép
dang ra nhan tién tir tay cta ba Nh, sau d6 ba Nh nho nguoi em ruot 1a 6ng T dang
tén gium, vi ly do & xa ong xin duoc vang mat trong suét qua trinh diéu tra, giai
quyét, xét xtr cua Toa an.

Nguoi lam ching ba Bui Thi Th trinh bay:

Ba la chau ho cua ba Nh va 6ng T, khi ba Nh ¢6 nhu cau mua nha, chinh ba l1a
ngudi gigi thiéu cho ba Nh mua cin nha cua 6ng H, ba Ng. Tai thoi diém do, 6ng T

5



khong c6 nha & nén dang ¢ nho trong nha ba. Ba 1a nguoi cling ba Nh tryc tiép kiém
tién dé thanh toan cho 6ng H, ba Ng. Bong thoi ba 1a nguoi yéu cau ba Nh phai ky tén
trong hop déng mua béan chtr khong dé cho 6ng T thay mit ky tén hoan toan. Do ba
Nh khéng c6 ho khau & thanh phé nén méi nhd éng T dtng tén dum, nay dng T ¢ y
dinh tranh chap nha véi ba Nh, gay bat binh trong ho ‘hang va nhimg nguoi biét vé
viéc mua ban néu trén. D& nghi Toa &n chap nhan yéu cau caa ba Nh.

Nguoi lam ching ba Nguyén Vin Thi trinh bay:

Ong la hang xém cua cua ong BUi Cong T, dng da sinh song tai khu phd nay
trén 30 nam, theo 6ng thay thi can nha dang tranh chap trén den thoi di€ém hién nay
khong c0 stra chira, thay doi hién trang.

Tqi Ban &n dan sy so' tham s6 1274/2015/DSST ngay 26/11/2015, Toa &n nhan
dan Thanh pho Ho Chi Minh quyet dinh:

1/ Chap nhan yéu cau ciia nguyén don — ba Bli Thi Nh.

- Ba BUi Thi Nh dugc so hitu can nha 10/187F (hién la s6 59/13) t6 19, duong
L, Phuong 15, quan G (theo ban dd hién trang vi tri do Vian phong dang ky quyén sir
dung dat quan G lap, duoc kiém tra noi nghiép ngay 14/1/2008). Ba Bui Thi Nh dugc
quyén lién hé cac co quan nha nudc ¢d tham quyén dé dugc cap gidy cha quyén nha
theo quy dinh caa phap luat.

- Budc gia dinh Ong BUli Cong T, ba Vi Thi T phai giao tra lai phan nha dang
su dung trong can nha 10/187F (hién la s6 59/13) t6 19, duong L, Phuong 15, quan G
cho ba Bui Thi Nh.

- Huy bo to ké khai nha dat ngay 2 thang 8 nam 1999 do 6ng Bui Cong T keé
khai tai Uy ban nhan dan Phuong 15, quan G, Thanh pho H6 Chi Minh.

- Huy bo gidy sang nhuong nha dat ¢ ddi véi can nha sb 10/187F1 (§6 cli 55/13
duong L, hién nay la so 59/13 duong L, Phuong 15, quan G, Thanh pho H6 Chi Minh
— theo xac nhan ngay 16/9/2015 cua Uy ban nhan dan Phuong 15, quan G, Thanh pho
Ho Chi Minh) lap ngay 16 thang 9 nam 1998 gitta ong L€ Xuan H, ba Nguyen Thi Ng
va 6ng Bui Cong T.

2/ Béc yéu cau phan to cia 6ng Bui Cong T ve viéc budc ba BUi Thi Nh phai
giao tra lai phan nha dang sir dung trong can nha 10/187F (hién la s6 59/13) t6 19,
duong L, Phuong 15, quan G cho 6ng Bui Cong T.

Ngoai ra ban an so tham con tuyén vé an phi va quyén khang céo cua cac
duong su theo quy dinh ctia phap luat.

Ngay 01/12/2015, bi don 6ng Bui Cong T ¢6 don khang cdo toan bg ban én dan
Su so tham.

Tqi Ban &n dan sy phic tham sé 298/2016/DS- PT ngay 06/12/2016, Toa an
nhan dan cap cao tgi Thanh pho Ho Chi Minh quyer dinh:

~ Chép nhan mot phan khang céo cua 6ng Bui Cong T. Hiy ban &n dan sy so
tham so 1274/2015/DS-ST ngay 26/11/2015 cua Toa an nhan dan Thanh pho Ho Chi



Minh va chuyen ho so vu &n cho Toa &n nhan dan Thanh phd Ho Chi Minh giai quyét
lai vu an theo thu tuc so tham.

Tai Ban an dén sy so tham so 1279/2018/DS-ST ngay 17 thang 9 ndm 2018,
Toa an nhan dan Thanh pho Ho Chi Minh da quyét dinh:

Cian ct Diéu 129; Piéu 117; Piéu 118; biéu 223 B luat dan sy 2015.

Can ctr Nghi quyet s6 326/2016/UBTVQH 14 cua Uy ban Thuong vu Quéc
hoi nudc Cong hoa x& hoi chu nghia Viét Nam quy dinh vé muc thu, mien, giam,
thu, nop, quan ly va stir dung an phi va Ié phi Toa an.

1/. Chap nhan mot phan yéu cau khoi kién cia nguyén don ba Bui Thi Nh.

- Cong nhan can nha 10/187F (hién 1a s6 59/13) t6 19, dudng sé 6 L, Phuong
15, quan G, Thanh phd H6 Chi Minh (Theo ban db hién trang vi tri do Van phong
dang ky quyén sir dung dat quan G lap, duoc kiém tra noi nghiép ngay 14/1/2008) 1a
thuc so hiru ctia ba Bui Thi Nh. Ba Bui Thi Nh duoc quyén lién hé cac co quan nha
nudc cd tham quyén dé dugc cap giay cha quyén nha theo quy dinh caa phép luat.

- Bugc gia dinh 6ng Bui Cong T, ba Vii Thi T va nhitng nguoi dang st dung
phai giao tra can nha 10/187F (hién 1a s6 59/13) t6 19, duong sb 6 - L, Phuong 15,
quan G, Thanh phé H5 Chi Minh cho ba Bui Thi Nh trong thoi han mot thang ngay
sau khi ban an co hiéu luc phap luat.

- “Hop ddng mua ban nha dat” ngay 20/7/1998; “Gidy sang nhuwong nha dat
& ngdy 16 thang 9 nam 1998 dbi véi can nha s6 10/187F1 (s6 cii 55/13 L, hién nay
la s6 59/13 t6 19, duong s6 6 - L, Phuong 15, quan G, Thanh phé H6 Chi Minh -
theo x4c nhan ngay 16/9/2015 cua Uy ban nhan dan Phuong 15, quan G, Thanh phd
Ho Chi Minh) lap giita 6ng Lé Xuan H, ba Nguyén Thi Ng va 6ng Bui Cong T 1a gia
tao nén vo hiéu.

2/. Khong chap nhan phan yéu cau phan tb cua bi don 6ng Bui Cong T Ve
viéc yéu cau cdng nhan can nha s6 10/187F (hién la s6 59/13) t6 19, dudng s6 6 - L,
Phuong 15, quan G, Thanh phd H6 H6 Chi Minh 1a thudc so hitu cua 6ng Bui Cong
T.

- Chap nhan mot phan yéu cau phan t6 caa 6ng Bui Céng T vé yéu cau xem
xét cdng suc bao quan, gin gitt d6i véi can nha 10/187F (hién la sé 59/13) t6 19,
duong s6 6 - L, Phuong 15, quan G, Thanh phd H6 Chi Minh (Theo ban do hién
trang vi tri do Van phong diang ky quyén st dung dat quan G lap, duoc kiém tra noi
nghiép ngay 14/01/2008).

- Ba Bui Thi Nh phai giao cho 6ng Bui Cong T sé tién 1a 1.000.000.000 (mot
ty) dong 1a phan cong stc 6ng T da dong gop trong phan ting gia tri d6i voi can nha
10/187F (hién la s 59/13) t6 19, duong so 6 - L, Phuong 15, quan G, Thanh phé Ho
Chi Minh (Theo ban db hién trang vi tri do Vin phong dang ky quyén sir dung dat
quan G lap, duoc kiém tra noi nghiép ngay 14/01/2008).

- K& tir ngay 6ng T c6 don yéu cau thi hanh &n, néu ba Nh khdng thi hanh
khoan tién néu trén thi ba Nh con phai tra tién 1ai d6i véi s6 tién cham tra twong tng
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véi thoi gian cham tra; 13i suat phét sinh do cham tra tién dwoc thuc hién theo quy
dinh tai Biéu 357 va khoan 2 DBiéu 468 cua B luat dan su.

Ngoai ra ban an so thAm con quyét dinh vé an phi, trach nhiém thi hanh an va
quyén khang céo theo luat dinh.

Ngay 24/9/2018, nguyén don ba Bui Thi Nh khang cdo khong dong ¥ phan
quyét dinh ctia ban 4an so thim tuyén budc ba phai thanh toan cho bi don sd tién
1.000.000.000 dong.

Ngay 28/9/2018, Vién truong Vién kiém sat nhan dan Thanh phd HO Chi
Minh ban hanh Quyét dinh s6 52/QDKNPT-VKS-DS khang nghi d6i voi ban an so
tham.

Tai phién toa phlc tham, nguyén don ba Bui Thi Nh van giir nguyén yéu cau
khang céo.

Ngudi bao vé quyeén va loi ich hgp phap cia nguyén don dé nghi Hoi dong xét
Xu sta ban an so' tham theo husng khong bugce ba phai thanh toan cho 6ng Bui Cong
T so tién 1.000.000.000 dong cong sic dong gop trong viée lam tang gia tri nha.

Bi don 6ng Bui Cong T dé nghi Hoi ddng xét xir khong chip nhan khang céo,
khang nghi, gilt nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan cip cao phat biéu quan diém giai quyét vu
an:

- VEéth tung: Ho1 déng xét xr phuc tham tién hanh ding quy dinh ctia Bo luat
t0 tung dan sy trong qua trinh giai quyét vu an.

- V& noi dung: Toa an cp so tham budc ba Bui Thi Nh thanh toan cho 6ng
BUi Cong T 1.000.000.000 dong 1a khong c6 co so. Pé nghi Hoi dong xét xir chp
nhan mot phﬁn khang nghi cia Vién truong Vién kiém sat nhan dan Thanh phé Hb
Chi Minh, sira ban 4n so tham theo huéng budc ba Bui Thi Nh thanh toan cho 6ng
BUi Cong T cong sirc giit gin, quan 1y tai san 13 450 triéu dong.

Can cw vao cac tai lieu, chung cw da dwoc xem xét tham tra, két qua hoi,
tranh tung tai phién toa, trén co sé xem xét day du, toan dién cdc chimng cit, y kién
ciia cdc dwong sw, y kién cia Kiém sat vién,

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: Quyét dinh khang nghi s 52/QDKNPT-VKS-DS ngay
28/9/2018 ciia Vién truéng Vién kiém sat nhan dan Thanh phé HO6 Chi Minh va don
khang cao cua ba Bui Thi Nh lam trong han luit dinh nén khang nghi, khang céo
hop 1¢, dugc xét xtr theo trinh ty phic tham.

[2] Vé ndi dung:
[2.1] Ba Bui Thi Nh khai kién yéu cau 6ng BUi Cong T tré lai quyén s hitu
can nha sc} 1Q/187F (hién 1a s6 59/13) to 19, duong s6 6 - L, Phuong 15, quém G,
Thanh ph6 H6 Chi Minh; huy Hop dong mua ban nha ngay 20/7/1998, Giay sang
nhuong dat & ngay 16/9/1998 va To ke khai nha dat nam 1999 lién quan dén can nha
8



néu trén. Bi don 6ng Bui Cong T khong doéng ¥ yéu cau khai kién cua ba Nh, dé
nghi dugc cong nhan quyén so hitu nha dat néu trén.

[2.2] Ba Nh trinh bay ngudn gbc quyén so hitu nha, quyén sir dung dat néu
trén 1a cia 6ng L& Xuan H va ba Nguyén Thi Ng. Trudc khi di dinh cu tai nude
ngoai, 6ng H, ba Ng da sang nhuong lai ba cho Bui Thi Nh; ba Nh nhd em trai 1a
ong Bui Cong T dung tén gium. Loi trinh bay cta ba Nh phu hop vai 161 trinh bay
ctia 6ng H, ba Phuong (ngudi chuyén nhuong), xac dinh ngay 20/7/1998 éng H, ba
Phuong ban cho ba Nh can nha 10/187F (hién 1a s 59/13) t6 19, duong sb 6 - L voi
gid 13,75 luong vang, dat coc trudc 01 lugng vang, dén ngay 16/9/1998 giao tiép
12,75 luong vang; ba Nh dé em trai 13 6ng BUi Cong T dung tén gitm vi khong ¢
ho khau tai Thanh phé Ho Chi Minh (BL165-167, 254-255). Ong Nguyén Tién Tr —
em ba Ng 1a nguoi ky tén ching kién viéc giao nhan 12,75 lugng vang c6 101 khai
xac dinh ba Nh 1a nguoi truc tiép giao vang cho ba Ng (BL19, 174). Ong Nguyén
Vin Th 1a nguoi chimg kién viéc mua ban, c6 ky tén trong Hop dong mua ban ngay
20/7/1998 xac dinh nguoi mua nha cua ba Ng la ba Bui Thi Nh. Do d6, c6 du co sé
dé x4c dinh ba Bui Thi Nh chinh 13 nguoi giao dich va thanh toan 13,75 lugng vang
dé nhan chuyén nhuong cin nha sd 10/187F (hién 1a s6 59/13) t6 19, duong sd 6 - L.
Toa 4n cap so thim chip nhan yéu cau khoi kién cta ba Bui Thi Nh; cong nhan
quyén s& hiru nha ctia ba Bui Thi Nh, budc éng BUi Cong T phai hoan tra lai cin nha
cho ba Nh 1a c6 can cu.

[2.3] Xét khang nghi ciia Vién truong Vién kiém sat nhan dan Thanh phd Ho6
Chi Minh va khang cdo ctia ba Buii Thi Nh ddi v6i viéc thanh toan cong sirc giir gin,
quan 1y tai san cho bi don, thiy rang:

Bi don ong Bui Cong T cho rang can nha tranh chap do ong bo tién ra mua,
thudc quyén sé hitu cta 6ng nén ong chi c6 yéu cau phan t6 dé& nghi cong nhan
quyén so hitu can nha ma khong yéu cau vé viéc tinh cong strc gitt gin, quan 1y tai
san. Hoi dong xét xir xét thdy viéc tinh cong suc gilr gin, quan ly tai san cho bi don
khong phu thuge vao viée bi don co yéu cau phan td dugc nhan cong stre dong gop
hay khong vi yéu cau phan t6 dé nghi cong nhan quyén s¢ hitu nha 16n hon yéu cau
phan to v€ vi€c tinh cong stre gilr gin, quan ly tai san. Truong hop Toa an chap nhan
yéu cau khoi kién cua nguyén don, budc bi don phai tra lai nha dat dang str dung ma
xét thay bi don co cong stc dong gop trong viéc quan ly, giit gin can nha thi Toa an
van phai xem xét cong sttc dong gop cho bi don. Do d6, khang nghi ciia Vién truéng
Vién kiém sat nhan dan Thanh ph6 H6 Chi Minh cho rang tai phién toa so thém bi
don mai dua ra yéu cau dugc nhan cong sic dong gop, Toa an cap so tham van xem
xét giai quyét, thudc truong hop vuot qua yéu cau phan t6 ban dau 1a khong c¢6 co so
chap nhan.

Vé cong suc dong gop cua bi don, ndi dung khang nghi va khang cao cho
rang bi don khong c6 cong sirc dong gop trong viéc quan ly, tu b can nha. Hoi dong
xét xtr xét thdy: Nha dat hién chua dugc nha nudc cong nhan quyén sir dung dat,
quyén sé hiru nha. Bi don 1a ngudi dimg tén trong cac thoa thuan mua ban, cu thé 1a
“Hop déng mua ban nha dat” ngay 20/7/1998, “Gidy sang nhuong nha dat ¢” ngay
16/9/1998 ¢6 x4c nhan cia UBND Phuong 15, quan G, Thanh phd H6 Chi Minh la
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van ban xac thyc tinh hop 1€ ctia viéc mua ban. Sau khi nhan chuyén nhuong, bi don
chinh 1a ngudi quan 1y, sit dung cin nha tir nam 1998 dén khi xay ra tranh chap vao
nam 2006. Trong qué trinh str dung, 6ng T 1a nguoi ding tén ké khai nha dit nam
1999 tai UBND Phuodng 15, dong thoi tién hanh thoéa thuan xac dinh ranh dat vai cac
ho dan xung quanh; thuc hi¢n cac nghia vy tai chinh v6i nha nuée (BLS0-54, 57-
58). Trong khi d6, ba Nh khdng c6 bat ctr mot hanh vi ndo 1am cin cr x4c 14p quyén
so hiru cho dén khi c¢6 tranh chdp nam 2006. Nhimg vén ban do ong Bui Cong T
dung ten, k& khai néu trén va cac hoat dong thuc té nhu ké khai, ky giap ranh, dong
thué, xin glay phép xdy dyng chinh la can ctr phap ly xac dinh ngudn goc, qua trinh
st dung dat; tir d6 nha nudc céng nhan quyén sir dung dat, quyén s¢ hitu nha cho
nguyén don. Truong hop khong c6 cac hoat dong thyuc té néu trén, viéc nhan chuyen
nhuong ctia ba Nh chi trén co so 10i khai ctia cac bén duong sy, chua du cin cu dé
nha nudc céng nhan quyén so hitu nha, quyén sir dung dat cho ba Nh. Vi vay, can
phai nhin nhan cong stc dong gdp cua bi don trong viéc quan ly, st dung va xac lap
quyén so hitu d6i véi can nha.

Bi don yéu cu dugc tinh cong sic dong gop bang ¥ muc chénh léch ting
thém cua tai san, twong ung 1.233.081.445 ddng 1a co cin cir chap nhan. Tuy nhién,
Toa an cip so tham chi budc nguyén don thanh toan cho bi don 1.000.000.000 dong
cong suc; bi don dong ¥ va khong khang cdo, do d6 Hoi dong xét xa ghi nhan mirc
thanh toan nay.

Tai phién toa phdc tham, dai dién Vién kiém sat d& nghi Hoi dong xét xur stra
ban an so thdm theo hudng budc nguyén don thanh toan cho bi don 450.000.000 dong
tién cong suc giit gin, quan ly tai san. Tuy nhién mic thanh toan dai dién Vién kiém
sat dua ra 1a khong ¢ co sé xac dinh, dong thoi ciing khong phll hop voi nhan dinh
néu trén cua Hoi dong xét xa nén khong dugc chap nhan.

[2.4] Tir nhitng phan tich trén, Hoi dong xét xir xét thiy khong c¢b co s¢ chip
nhan khang nghi ctia Vién truong Vién kiém sat nhan dan Thanh phé HO Chi Minh
va khang cdo ctia ba Bui Thi Nh; can giir nguyén ban an so tham.

Quan diém cua dai dién Vién kiém sat va nguoi bao vé quyén va loi ich hop
phap cho nguyén don khong ¢ cin cir, khong duoc Hoi dong xét xir chdp nhan.

[3] VVé an phi: Ba Bui Thi Nh 1a ngudi cao tudi, dugc mién an phi dan sy phic
tham theo Diéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quéc hoi quy dinh vé mac thu, mién, giam, thu, gitr quan ly va s
dung an phi, 1€ phi Toa an.

Vi céac Ié trén;
QUYET PINH:
Cén ¢t khoan 1 Picu 308 Bo lujt to tung dan sy ndm 2015; Dieu 129, Piéu
117, Didu 118, Biéu 223 B¢ luat dan sy 2015; Nghi quyét s6 326/2016/UBTVQH14

ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mic thu, mién, giam,
thu, git quan ly va st dung an phi, 1€ phi Toa an.

Khong chap nhan Quyét dinh khang nghi s6 52/QDKNPT-VKS-DS ngay
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28/9/2018 cuia Vién truong Vién kiém sat nhan dan Thanh phd H6 Chi Minh va
khang céo ctia nguyén don ba Bui Thi Nh.

Gilr nguyén Ban an dan su so thé}m §6 1279/2018/DS-ST ngay 17 thang 9
nam 2018 cua Toa an nhan dan Thanh phé H6 Chi Minh.

Tuyén xtr:
1/. Chap nhan mot phan yéu cau khoi kién cia nguyén don ba Bui Thi Nh.

- Cong nhéan can nha 10/187F (hién 1a s6 59/13) t6 19, duong sb 6 L, Phuong
15, quan G, Thanh phd Ho6 Chi Minh (Theo ban d6 hién trang vi tri do Van phong
dang ky quyén sir dung dat quan G lap, duoc kiém tra noi nghiép ngay 14/1/2008) Ia
thudc so hiru ctia ba Bui Thi Nh. Ba Bui Thi Nh duoc quyén lién hé cac co quan nha
nudc ¢d tham quyén dé duoc cap gidy chu quyén nha theo quy dinh cua phap luat,
sau khi da thuc hién xong cac nghia vu thanh toan cua ban an.

- Bugc gia dinh 6ng Bui Cong T, ba Vi Thi T va nhitng nguoi dang st dung
phai giao tra can nha 10/187F (hién 1a s6 59/13) t6 19, duong s6 6 - L, Phuong 15,
quan G, Thanh phé H5 Chi Minh cho ba Bui Thi Nh trong thoi han mot thang ngay
sau khi ban an co hiéu luc phap luat.

- “Hop dong mua ban nha dat” ngay 20/7/1998; “Gidy sang nhuong nha dat
6” ngay 16/9/1998 dbi v4i can nha sd 10/187F1 (s6 cii 55/13 L, hién nay 1a s6 59/13
t6 19, duong sé 6 - L, Phuong 15, quan G, Thanh phd H6 Chi Minh - theo xac nhan
ngay 16/9/2015 cua Uy ban nhan dan Phuong 15, quan G, Thanh phé H6 Chi Minh)
lap giita 6ng L& Xuan H, ba Nguyén Thi Ng va ong Bui Cong T la gia tao nén vo
hiéu.

2/. Khdng chap nhan phan yéu cau phan té cua bi don ong BUi Cong T vé
viéc yéu cau cong nhan can nha sé 10/187F (hién 1a s6 59/13) t 19, duong s6 6 - L,
Phuong 15, quan G, Thanh phé H6 H6 Chi Minh 1a thudc so hitu ciia 6ng Bui Cong
T.

- Chap nhan mét phan yéu cau phan té caa 6ng Bui Céng T Ve y&u cau xem
xét cong suc bao quan, gin gitt d6i v6i can nha 10/187F (hién 1a s6 59/13) to 19,
duong s6 6 - L, Phuong 15, quan G, Thanh phd H6 Chi Minh (Theo ban do hién
trang vi tri do Van phong dang ky quyén st dung dat quan G lap, dugc kiém tra noi
nghiép ngay 14/01/2008).

- Ba Bui Thi Nh phai thanh toan cho 6ng Bui Cong T s tién 1a 1.000.000.000
(Mot ty) dong 1a phan cong suc ong T da dong gop trong phan tang gia tri ddi voi
can nha 10/187F (hién 1a sb 59/13) t6 19, duong sé 6 - L, Phuong 15, quan G, Thanh
phd H6 Chi Minh (Theo ban d6 hién trang vi tri do Vin phong dang ky quyén sir
dung dat quan G lap, duoc kiém tra noi nghiép ngay 14/01/2008).

- Ké tir ngay 6ng T c6 don yéu cau thi hanh &n, néu ba Nh khdng thi hanh
khoan tién néu trén thi ba Nh con phai tra tién 1ai doi véi s6 tién cham tra twong tng
véi thoi gian cham tra; 1di suat phét sinh do cham tra tién duoc thuc hién theo quy
dinh tai Diéu 357 va khoan 2 Dicu 468 ciia Bo luat dan su.

3/. V& an phi:
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- An phi dan su so tham duoc thuc hién theo quyét dinh cua Ban an dan su so
thém s0 1279/2018/DS-ST ngay 17 thang 9 nam 2018 ctia Toa an nhan dan Thanh
pho HO6 Chi Minh.

- An phi dan sy phtc tham: Ba Bui Thi Nh dugc mién 4n phi dan sy phic
tham. Hoan lai cho ba Bui Thi Nh 300.000 dong tam tmg 4n phi di ndp theo bién lai
thu s AA/2017/0049817 ngay 01/10/2018 ctia Cuc Thi hanh an dan sy Thanh phd
Hb Chi Minh.

4/. Ban an phuc tham c6 hiéu lyc phap luat ké tir ngdy tuyén an.

5/. Trong trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Lut thi
hanh 4n dan su thi ngudi dugc thi hanh an dan sy, ngudi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hoic
bi cudng ché thi hanh an theo qui dinh tai cac Piéu 6,7 va 9 Luat Thi hanh an dan
su, thoi hiéu thi hanh an duoc thuc hién theo qui dinh tai Diéu 30 Luat Thi hanh an
dan sy.

Noimhgn: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TP.HCM; )

- TAND TP.HCM;

- VKSND TP.HCM:;

- Cuc THADS TP.HCM;
-PS (13);

- Luu VP(3), HS(2).23b.

Hoang Thanh Diing
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