TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
_ HUYEN LONG DIEN Déc 1ap - Tw do - Hanh phic
TINH BA RIA - VONG TAU

Ban an s6: 02/2022/DS-ST
Ngay 14-01-2022
V/v Tranh chap tién ho (hui)

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN LONG PIEN, TINH BA RIA - VONG TAU

- Thanh phan Hpi dong xét xir so thdm gom co:

Tham phdan — Chii toa phién toa: Ong Vo Hoang Prc.

Cdc Hoi tham nhén dan: 1. Ong Nguyén Ba Loc.

2. Ba Nguyén Thi Thuy.

- Thur ky phién toa: Ba D6 Thi Tam — Thu ky Toa 4n nhan dan huyén Long
Pién, tinh Ba Ria — Viing Tau.

- Pgi dign Vién kiém sdt nhéin dan huyén Long Dién, tinh Ba Ria — Viing
Tau tham gia phién toa: Ba Hoang Thi Huyén — Kiém sat vién.

Ngay 14-01-2022, tai try s& Toa 4n nhan dan huyén Long Dién, tinh Ba Ria
— Viing Tau xét xtr so tham cong khai vu 4n thu 1y s6 89/2021/TLST-DS ngay 08-
11-2022 vé viéc “Tranh chdp tién ho” theo Quyét dinh dua vu an ra xét xir sd
48/2021/QbXXST-DS ngay 27-12-2021, giita:

Nguyén don: Chi Nguyén Thi Ngoc H, sinh nim: 1983 (c6 mit).

Dia chi: T6 2/2701, khu phd H, thi tran L, huyén L, tinh Ba Ria — Viing
Tau.

Bi don: Ba Lé Thi Hanh D, sinh nam: 1947 (c6 mat).
Dia chi: S6 nha 02, t6 4, ap P, x4 P, huyén L, tinh Ba Rja — Viing Tau.

NOI DUNG VU AN:

Theo don khoi kién va trong QU trink t6 tung nguyén don chi Neuyén Thi
Ngoc H trinh bay:

Ngay 08-4-2020 am lich (thang 4 sau) (ngay 30-5-2020 dwong lich), chi
Nguyén Thi Ngoc H m& 01 day ho gdm 16 phan, mdi phan 3.000.000d, c6 13



ngudi tham gia (trong d6 c6 03 ngudi tham gia mdi ngudi 02 phan, ba b tham gia
02 phan), do phong tuc tdp quan nén chi ghi tén ctia nhitng nguoi tham gia vao to
gidy va 1ap cudn s6 dé theo ddi (chi ghi tén thuong goi, khong biét tén trén gidy
t&), khong 1ap s6 sach theo quy dinh ctia phap luat, ho két thiic ngay 08-7-2021 am
lich (ngay 15-8-2021 dwong lich) gém co: Di Lan, di Bé, chi Tu Hau, chi Bé Nam
(tham gia 02 phan), di Pen (tham gia 02 phan), cha Bay Ky, chi Ba (Nguyén Thi
Mai Trang), di Hai, di Clc, bac Truong (ba Lé Thi Hanh D, tham gia 02 phan), chi
Binh, chi Ha va cai (Nguyén Thi Ngoc H).

Theo thoa thuan dén ky mé ho a1 1a nguoi trd 1ai cao nhat thi duoc linh ho va
dugc nhan 45.000.000d (khéng tinh s tién nguoi linh ho phai gop). Tai ky mé ho
dau tién ngay 08-4-2020 chi Tu Hau la nguoi tra 131 cao nhat nén duoc linh ho.

Tai ky mé ho lan thir 6 ngay 08-9-2020 am lich (ngay 24-10-2020 dwong
lich), ba D 1a nguot tra 1ai cao nhit nén duoc linh ho, theo d6 ba P duoc linh
45.000.000d, nhung do ba D tra 1ai 250.000d nén chi dugc linh 42.500.000d (chiu
tién 13i 10 phan, mdi phan 250.000d, tong cong 2.500.000d) va tra cho cha ho tién
hoa hong 500.000d. Nhu vdy, s6 tién ba B linh 13 42.000.000d, nhung trong ho nay
ba D tham gia 02 phan nén phai gop ho 2.750.000d (phan chua linh ho) nén sé tién
thuc linh 39.250.000d. Sau khi nhén tién ba B c6 viét gidy x4c nhan voi ndi dung
1a “P3 nhan du sd tién 39.250.000d dé ngay 08.9.2020”. Cac ky ho tiép theo ba B
van gop ho theo thoa thuan.

Pén ky mo ho 1an thir 11 ngay 08-02-2021 am lich (ngay 20-3-2021 duong
lich), ba D 1a nguoi tra 1ai cao nhat nén duoc linh ho, nhung do ba D tra lai
300.000d nén chi dwoc linh 43.500.000d (chiu tién 1di 05 phan, mdi phan
300.000d, tong cong 1.500.0004) va tra cho chua ho tién hoa hong 1a 500.000d. Nhu
viy, sb tién ba D linh 1a 43.000.000d va ky xac nhan “Nhan du” ky tén dé ngay 08-
02-2021. Sau khi giao tién cho ba B xong chi H médi phat hién chua thu tién ho cia
ba D phan di linh 1a 3.000.000d nén ngay hom sau dén gip yéu cau ba b giao lai
3.000.000d. Do d6, tai ky ho mé 1an thir 11 ba P linh s tién 40.000.000d khong
phai 43.000.000d nhu trong gidy bién nhan.

Sau d6, ba B gop ho thém mot ky nita (ky ho thir 12) roi khong gop cac ky
ho tiép theo dé cac thanh vién khac linh ho nén chi H 1a chii ho phai gop thay phan
ho cua ba b dé giao cho cac thanh vién chua dugc linh ho. Téng cong chi H gop
thay cho ba B 04 ky, mdi ky 3.000.000d, do ba B tham gia 02 phan nén sb tién da
gop thay 24.000.0004.

Chi H khong mé day ho nao vao ngay 10-01-2020 am lich (ngay 03-02-2020
duong lich), c6 13 nguoi tham gia, méi phan 3.000.000d nhu ba P trinh bay ma
dén ngay 08-4-2020 am lich méi mé 01 day ho c6 16 phan, ho nay ba B tham gia



02 phan va da linh du, mdi lan linh ho chi H déu yéu ciu ba P ky tén nhan tién.
Trong budi 1am viéc tai Toa an ngay 22-11-2021, lic dau ba B khéng thira nhan
chit ky, chir viét cuia minh trong 02 t& gidy ma chi H di giao ndp cho Tda 4n,
nhung sau d6 ba b ciing thira nhan 1a chit ky chit viét cia minh.

Trong khoang thoi gian nam 2020 nam 2021 ba D chi tham gia 01 day ho do
chi H lam cht mo ngay 08-4-2020 am lich, ngoai ra ba B khong tham gia day ho
nao khac (trong thoi gian ndy chi H md nhiéu day ho khac nhau).

Nay chi H yéu cau Toa 4n giai quyét budc ba P phai hoan tra lai
24.000.0004.

Theo ban tw khai va trong qua trinh 16 tung bi don ba Lé Thi Hanh D trinh
bay:

Niam 2020, ba B c¢6 tham gia 01 day ho do chi H lam cha mdi phan la
3.000.000d, khong biét trong ho ndy c6 bao nhiéu thanh vién tham gia va c6 bao
nhiéu phan, nhung nghe chi H noéi néu linh ho cudi ciing s& dugc linh 36.000.000d
nén ba P nghi 12 ho nay c6 13 phan, ba B tham gia 02 phan.

Day ho duoc md vao ngay 10-01-2020 am lich (ngay 21-02-2020) va két
thac ngay 10-12-2020 am lich (do nam nay l1a ndm nhuan nén c6 13 thang, ngay
22-01-2021). Sau d6 khong biét vi 1y do gi chi H thong bao 1a ho nay s& dugc mé
vao ngay 08 am lich hang thang.

Ky mo ho lan thir 10 vao ngay 08-9-2020 am lich ba D 13 ngudi tra 13i cao
nhat 1a 250.000d nén duoc linh ho. Sau khi trir tién 14i 03 phan cta diy ho chua
dugc linh 12 750.000d, tra tién hoa hong cho cha ho 500.000d va gop lai 01 phan
ho 2.750.000d nén s tién thuc nhan 32.000.000d, nhung chi H khong dua tién linh
ho nay cho ba B ma lai giao tién ctia day ho mo ngay 08-4-2020 am lich voi sb tién
39.250.000d. Luc dau ba D khong dong ¥ nhan va yéu cau chi H giao tién ho cua
day ho md ngay 10-01-2020 am lich thi chi H im lang. Ba D tra lai tién cho chi H
39.250.0004 vi khong phai ho minh tham gia ma yéu cau nhan tién ho 13 phan linh
32.000.000d bat dau gop ngay 10-01-2020 am lich chi H van im ling chi dua cho
ba D xem s6 ho ghi thang 01-2020 am lich thi trong d6 chi ghi chi c6 day ho
5.000.000d, ngoai ra khong c6 day ho nao ca, ho ba b tham gia 3.000.000d cling
khong c6. Do s¢ khong duoc linh ho nén ba B dong ¥ nhan tién va ky nhan
39.250.000d.

Pén ky mé ho ngay 08-02-2021 am lich, ba P 1a ngudi tra 1i cao nhat
300.0004 nén duogc linh ho, nhung do phai tra tién 1ai cho nhitng thanh vién chua
linh ho 1.500.000d nén sd tién duge linh 43.500.000d va tra cho chu ho tién hoa
héng 500.000d nén sd tién thyc linh 43.000.000d. Sau khi nhan du tién, ba D ky



gidy xac nhan di nhan du tién tir chi H va sau d6 ba P ¢6 tra lai cho chi H
3.000.000d tién gop ho d6i voi phan da linh.

Sau khi linh ho ky mé ho ngay 08-02-2021 am lich, ba B gép thém 01 ky ho
1a két thic. Ba D khong tham gia ho do chi H m& ngay 08-4-2020 am lich nén
khong phai gop cac ky ho tiép theo va cho rang minh ky nhan 15 phan ho thi phai
dong du 15 phan va da thyc hién déng du 15 phan, dong tir ngay 10-01-2020 &m
lich dén ngay 08-3-2021 am lich.

Qua yéu ciu khai kién ctia nguyén don, ba B khong ddng ¥ vi khong tham
gia ho nay va khong con thiéu tién ho cua chi H.

Tai phién toa so thim: Nguyén don giit nguyén yéu cau khai kién va cac
duong su khong thoa thuan duoc v6i nhau vé viée giai quyét vu an.

Pai dién Vién kiém sat tham gia phién toa phdt biéu v kién vé viéc tudn theo
phdp ludt t6 tung va phdt biéu y kién vé viéc giai quyét vu dn nhw sau:

- V& viéc tuan theo phap luat td tung ctia Tham phan, Hoi dong xét xtr va
Thu ky phién toa:

Tham phan duoc phan cong thu 1y giai quyét vu an di thyc hién ding, day
du cac quy dinh ctua B0 luat tb tung dan su.

Tai phién toa, Hoi dong xét xir va Thu ky phién toa da thuc hién dung quy
dinh ctia Bo luat tb tung dan su vé phién toa so tham.

- Viéc tuan theo phap lut t6 tung cta nhitng ngudi gia t tung trong qué
trinh giai quyét vu an:

Trong qué trinh t6 tung cac dwong su da thuc hién ding quyén va nghia vu
cua minh theo quy dinh cua phap luat.

- V& viée giai quyét vu an: Dé nghi Hoi dong xét xtr ap dung Piéu 471 Bo
luat dan sy; cac diéu 9, 10, 11, 12, 13, 16 va 17 ctia Nghi dinh s6 19/2019/ND-CP
ngay 19-02-2019 cta Chinh phii quy dinh vé ho, hui, biéu, phudng. Chap nhan
toan bd yéu cau khoi kién ctia nguyén don budc ba D phai hoan tra cho chi H
24.000.0004 tién ho (hui) chua gop theo ho mé ngay 08-4-2020 am lich (thang 4
sau).

NHAN PINH CUA TOA AN:

Trén co so noi dung vu an, can cu vao cdc tai liéu, ching cur co trong ho so vu
an da dwoc tranh tung tai phién toa, Hoi dong xét xur nhan dinh nhw sau:



[1] V& tha tyc t6 tung: Nguyén don khoi kién tranh chap véi bi don sd tién
phat sinh tir diy ho m¢ ngay 08-4-2020 am lich (thdng 4 sau) dugc xac dinh quan
hé tranh chip 1a “Tranh chép vé tién ho”, thudc tham quyén giai quyét cua Toa an
nhan dan huyén Long Dién quy dinh tai khoan 3 Diéu 26, diém a khoan 1 Diéu 35
va diém a khoan 1 Diéu 39 cua Bo luat T6 tung dan sy.

[2] Xét yéu cau khai kién ctia nguyén don, thi thay:

[2.1] Theo cac tai liéu do nguyén don giao ndp va 1oi trinh bay cua cac
duong sy trong qué trinh t6 tung thé hién ngay 08-4-2020, chi H md 01 day ho
gdm 16 phan, mdi phan 3.000.000d, c6 13 ngudi tham gia (c6 03 ngudi tham gia
mdi ngudi 02 phn, trong d6 ba P tham gia 02 phan), viéc md ho khong 1ap sb
sach va ho két thiic ngay 08-7-2021 am lich.

[2.2] Ky m& ho ngay 08-9-2020, ba D 1a ngudi tra 14i cao nhét nén dugc linh
ho, nhung do ba B tra 13i véi sé tién 250.000d nén chi duoc linh 42.500.000d (chiu
tién 14i 10 phan chua duoc linh, mdi phan 250.000d, tong cong 2.500.000d) va tra
cho chu ho tién hoa hong 500.000d nén dugc linh 42.000.000d. Trong ho nay ba
tham gia 02 phan nén sau khi linh ho ba B phai gop ho 2.750.000d (phan chua linh
ho) nén s tién thuc linh 39.250.000d. Sau khi nhan tién ba P xac nhan va ky tén
v6i noi dung 1a “Pa nhan du so tién 39.250.000d dé ngay 08.9.2020”.

[2.3] Pén ky md ho ngay 08-02-2021, ba P 1a nguoi tra 13i cao nhit nén
dugc linh ho, nhung do ba P tra 13i v6i sb tién 300.000d nén chi dugc linh
43.500.000d (chiu tién 14i 05 phan chwa duoc linh, mdi phan 300.000d, tong cong
1.500.000d) va tra cho chii ho tién hoa hong 500.000d. Nhu vay, ba B dugc linh
43.000.000d xac nhan va ky tén véi noi dung “Nhan di” dé ngay 08-02-2021. Sau
d6, ba B gop ho 3.000.000d nén s6 tién thuc linh 40.000.000d.

[2.4] Sau khi linh 02 ky ho ba  tiép tuc gop ho thém mot ky nita roi khong
g6p cac ky ho tiép theo dé cac thanh vién khac linh ho. Do ba P khong gop ho nén
chi H 12 chu ho phai gop thay phan ho cta ba B dé giao cho cac thanh vién chua
duoc linh ho. Chi H gdp thay cho ba B 04 ky ho, mdi ky 1a 3.000.000d, ba B tham
gia 02 phan nén tong sd tién da gop thay 1 24.000.000d.

[2.5] Chi H cho rang minh khéng mo diy ho nao vao ngay 10-01-2020 nhur
ba P trinh bay ma dén ngay 08-4-2020 méi md day ho c6 16 phan, ho nay ba b
tham gia 02 phan va da linh di 02 phan. Trong khoang thoi gian nim 2020 nim
2021 ba B chi tham gia 01 day ho do chi H lam chi m& ngay 08-4-2020, ngoai ra
khong tham gia ddy ho nao khac (trong thoi gian nay chi H mé nhiéu day ho khac
nhau).

[2.6] Ba P cho rang minh khong tham gia day ho do chi H m¢ ngay 08-4-



2020, ma trudc d6 co tham gia day ho do chi H md 10-01-2020 va két thic ngay
10-12-2020, nhung thira nhan tai ky mo ho ngay 08-9-2020 da linh 39.250.000d va
ky x4c nhan voi ndi dung 13 “Da nhan du sb tién 39.250.000d dé ngay 08.9.2020”
va dén ky mo ho ngay 08-02-2021 dugc linh 43.000.000d va ky xac nhan “Nhan
du” dé ngay 08-02-2021, sau d6 gop lai 3.000.000d nén thuc linh 1 40.000.0004.

[2.7] Theo ba D thi ddy ho ma ba tham gia dugc m¢ vao ngay 10-01-2020
am lich, c6 13 phan mdi phan 3.000.000d va két thuc vao ngay 10-12-2020 am lich
(do c6 thang nhuan), nhung dén ngdy 08-02-2021 am lich lai dugc linh
40.000.000d 14 ¢6 sy mau thuin veé thoi gian dién ra ho va phﬁn ho.

[2.8] Can ctr vio cac tai liéu, chimg ¢ c6 trong hd so va 16i khai ciia duong
su trong qua trinh t tung ciing nhu tai phién tda cho thiy ngay 08-9-2020 ba b da
linh ho 39.250.000d va dén ngay 08-02-2021 ba P linh tiép 43.000.000d. Tai gidy
x4c nhan da nhan tién ngay 08-02-2021 ¢4 dong chit “Dén 08-7-2021 man” thé
hién ngay két thuc cua ho nay. Ba P cho rang minh khong tham gia ho nay nhung
khéng chimg minh duoc tai sao dén nay 08-02-2021 van duoc linh ho va sb tién
duogc linh tuong Gng véi sé phan trong ho, trong khi d6 ba P cho rang ho minh
tham gia c6 13 phan, mdi phan 3.000.000d, néu duoc linh cudi cung la
33.000.000d (khong tinh phan ciia minh). Vi vay, Hoi dong xét xir c6 du co so
khang dinh ba P ¢6 tham gia trong ho do chi H 1am chi mé ngay 08-4-2020 &m
lich. Sau khi linh ho tai ky md ho ngay 08-02-2021 am lich, ba B gop thém 01 ky
ho nita roi khong gop phan ho theo thoa thuan nén chi H 13 cha ho phai tu bo tién
ra gop thay dé giao cho cac thanh vién chua linh ho.

[2.9] Theo quy dinh tai cac diéu 4, 16 va 17 ciia Nghi dinh s6 19/2019/ND-
CP ngay 19-02-2019 ciia Chinh phii vé ho, hui, biéu, phudng.

Khoan 3 Diéu 4 “... 3. Chii ho la nguoi t6 chire, qudan 1y day ho, thu cdc
phan ho va giao cdc phan ho dé cho thanh vién dwgc linh ho trong méi ky mé ho
cho t6i khi két thiic day ho ...”

Piém ¢ khoan 1 Diéu 16 “c. Tiép tuc gbp Cac phdn ho dé cdc thanh vién
kKhac duwgc linh ho cho dén khi thanh vién cudi ciing linh ho trong truong hop da
linh ho truoc thanh vién khac ...”

Diém b khoan 1 Piéu 17 b. Yéu cdu thanh vién khéng gdép phan ho cia
minh phdi tra phan ho trong trieong hop chii ho da gop thay cho thanh vién dé”

Nhu vay, chi H 1a chu ho nén phai c6 nghia vu thu cac phén ho cua cac
thanh vién tham gia trong ho dé giao lai cho thanh vién linh ho dén ky linh ho.
Theo d6 day ho c6 16 phan, twong tmg v6i 16 ky va ba B méi gop duoc 12 ky con
lai 04 ky chua gop, mdi ky 3.000.000d (gop 02 phan) twong duong 24.000.0004.



Chi H da gop thay nén yéu cau ba P phai hoan tra lai sb tién di gop 1a c6 co so
chép nhan.

[2.10] Tir nhitng nhan dinh va phan tich néu trén can tuyén xt budc ba b
phai hoan tra cho chi H 24.000.0004.

[3] V& 4n phi dan su so thim: Do yéu cau khai kién cua nguyén don duoc
Toa an chap nhan nén bi don phai chiu toan bd an phi dan su so tham theo quy
dinh cua phap luat. Ba P 12 nguoi trén 60 tudi, thudc trudng hop duge mién an phi,
nhung khéng c6 don xin mién 4n phi nén phai chiu 24.000.000d x 5% =
1.200.000d an phi. Chi H khong phai chiu an phi dan sy so thim nén duoc hoan tra
tién tam Ung an phi theo quy dinh ctia phap luat.

[4] Vé quyén khang cdo: Cac duong su c6 quyén khang céo ban an theo quy
dinh cua phap luat t6 tung.
Vi cac lé trén,
QUYET PINH:

Can ctr vao cac diéu 26, 35, 39, 147, va 228 cia Bo luat To tung dan su; cac
diéu 357, 471 va 468 cua Bo luat dan sy; Nghi dinh s6 19/2019/ND-CP ngay 19-
02-2019 cua Chinh phét vé ho, hui, biéu, phuong va Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban Thuong vu Qudc hoi quy
dinh vé mirc thu, mién, giam, thu, n0p, quan 1y va st dung an phi va I¢ phi Toa an,
tuyén xu:

1. Chip nhén yéu cau khai kién ctia chi Nguyén Thi Ngoc H d6i véi ba Lé
Thi Hanh D vé viéc tranh chép tién ho.

Buoc ba Lé Thi Hanh P phai hoan tra cho chi Nguyén Thi Ngoc H
24.000.000 (hai muoi bon triéu) dong.

Ké tir ngay, nguwoi dwoc thi hanh én c¢é don yéu cau thi hanh én, néu bén
phdi thi hanh dn khéng thwc hién nghia vu trd tién néu trén thi hang thang bén
phdi thi hanh én con phdi tra cho bén dwoc thi hanh dn mét khoan tién ldi ciia sé
tién con phdi thi hanh én theo mirc 1di sudt quy dinh tai khoan 2 Piéu 468 cia Bé
ludt dan sy twong ung voi thoi gian chwa thi hanh an.

2. V& an phi dan sy so tham:

- Ba Lé Thi Hanh D phai ndp 1.200.000 (mot triéu hai trim nghin) dong an
phi dan su so tham c6 gia ngach.

- Hoan tra cho chi Nguyén Thi Ngoc H 600.000 (S&u trim nghin) dong tién
tam (mg 4n phi so thim d3 ndp theo Bién lai thu tam Gmg an phi, 1& phi Toa 4n s6



0008552 ngay 05-11-2021 ctia Chi cuc Thi hanh 4n dan sy huyén Long Dién, tinh
Ba Ria — Viing Tau.

3. V& quyén khang céo: Trong han 15 (mudi lim) ngy, ké tir ngdy tuyén 4n,
cac duong su c6 quyén khang cdo ban an so thim dé yéu cau Toa an nhan dan tinh
Ba Ria — Viing Tau xét xur lai theo thu tuc phuc tham.

4. “Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh
an dan sy thi nguoi dugc thi hanh &4n dan su, nguodi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luét thi
hanh an dan sy. Thoi hiéu thi hanh dn duoc thuc hién theo quy dinh tai biéu 30
cua Luat thi hanh an dan su”.

TM. HQOI PONG XET XU SO THAM

Noi nhin: THAM PHAN — CHU TQA PHIEN TOA
- Cac duong su; (Dél ky)

- TAND tinh BR-VT; R ,

- VKSND tinh BR-VT; Vo Hoang burc

- VKSND huyén Long I—)ién;‘

- CCTHADS huyén Long Dién;

- Luu ho so vu an.



