TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET N
TAI THANH PHO HO CHi MINH Poc 1ap — Tw do — Hanh phiic

Ban an sb: 145/2021/HS-PT
Ngay: 12/3/2021

NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET N

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi dong xét xir phiic thim gom cé:

Tham phan — Chu toa phién: toa: Ong Phan Vin Yén
Cac Tham phén: Ba Mai Thi Tt Oanh
Ong Pham Tri Tuin

- Thu ky phién toa: Ba Duong Thi Thu Phuong, Thu ky Toa an nhan dan
cap cao tai Thanh phé H6 Chi Minh

- Dai dién Vign kiém sdt nhin dén cdp cao tai Thanh pho Ho Chi Minh
tham gia phién tda: Ba Cao Thi Hanh, Kiém sat vién.

Ngay 12 thang 3 nam 2021 tai tru sé Toa 4n nhin dan cip cao tai Thanh
ph6 HO Chi Minh, Toa an nhan dan cip cao tai Thanh phé H6 Chi Minh xét xir
phuc thAm cong khai vy 4n hinh su phuc tham thu 1y s6: 420/2020/TLPT-HS ngay
28 thang 8 ndm 2020 do ¢6 khang khang nghi cua Vién truong Vién kiém sat nhan
dan Thanh phd H6 Chi Minh d6i v6i Ban an hinh sy so thim s6: 266/2020/HS-
ST ngay 23 thang 7 nam 2020 cua Toa an nhian dan Thanh phd HO Chi Minh.

Bi cdo bi khang nghi:

~ Ly ChiN, gioi tinh: N; sinh ngay 19/5/1973 tai Bén Tre; noi DPKTT va chd
0:S0 5, Lo A2, chung cu 830, Su Van Hanh, Phuong 13, Quan 10, Thanh pho H6
Chi Minh; nghe nghi€p: ban com,; trinh d¢ vén hoa: 01/12; dan toc: Kinh; ton gido:
khong; quéc tich: Viét N; con 6ng Ly Huén Ph (da chét) va ba Nguyeén Thi L (da
chét); bi cdo c6 vg va 02 con, 16n sinh nam 2001, nho sinh nam 2005; tién su:
Khong;

Tién an: Ngay 14/6/2013 Tda 4n nhan dan Thanh phé H6 Chi Minh xir phat
7 ndm tu giam vé td1 “Mua ban trai phép chat ma tuy” theo ban an s6
148/2013/HSST. Ngay 20/3/2019 chap hanh xong hinh phat tu.

Nhén than: Ngay 08/4/1997 Toa 4n nhan dan Thanh pho H6 Chi Minh xit
18 thang tu giam ve t61 “Cudp giat tai san” theo ban an s6 432/1997/HSST. Ngay
12/5/1997 chap hanh xong hinh phat tu.



Bi tam giam tr ngay 01/10/2019 “c6 mat”.

Nguroi bao chita: Ong Dang Qudc Hung, Luat su Cong ty Luat TNHH Pai
Vi¢t thude Poan Luat su Thanh phé H6 Chi Minh bao chita chi dinh cho bi cao
Ly Chi N “c6 mat”.
NOI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu an va dién bién tai phién toa, nd1 dung
vu an duoc tom tat nhu sau:

Vao khoang 22 gid 10 phiit ngay 01/10/2019 trude nha s6 190 duong Hong
Bang, Phuong 15, Quéan 5, Thanh phd Ho Chi Minh, t6 cong tac 363 Cong an
Quan 5 phat hién bat qua tang Ly Chi N dang van chuyén ma tiy. Thu giit trén
baga xe moto bién sd 59D2 — 41515, mot thi xadch mau tim co ghi chir
“GALLEWATCH?” bén trong c6 bich nylon mau den chira bich nylon mau xanh
c6 ghi chir “GUANYINWANG” chura tinh thé khong mau, két luan giam dinh 1a
ma tay & thé ran c6 khoi lugng 996,86 g, loai Methamphetamine. Ngoai ra, thu
giit cia N 37.000.000 dong; 02 mdy dién thoai di dong hiéu OPPO va VIVO
(Funtouch os); 01 chiéc xe gan may bién s6 59D2-41515.

Cung ngay, Co quan Canh sat Dleu tra Cong an Quan 5 tién hanh kham xét
khan cép chd ¢ ctia Ly Chi N tai nha s6 5 Lo A2, chung cu 830, Su Van Hanh,
Phuong 13, Quan 10, Thanh phé H6 Chi Minh két qua kham xét khong thu giit
do vat, tai liéu gi lién quan dén vu an.

Tt ca ma tay thu gitr cua bi can trong vu an da duoc giam dinh, két qua thé
hién tai Két luan giam dinh s6 1861/KLGD — H ngay 10/10/2019 ctia Phong k¥
thudt hinh sy Cong an Thanh pho H6 Chi Minh.

Tai co quan Canh sat diéu tra, Ly Chi N khai nhan: vao khoang thing
9/2019 Ly Chi N dugc ban be gidi thi¢u gap Toan (khong 10 lai lich) thda thuan
Toan cho N mét chiéc dién thoai hiéu vivo dé lién lac va giao nhan ma tly gidp
Toan dé huong tién cong, N dong y. Sau d6 khoang 19 gio ngay 01/10/2019, Toan
dién thoai yéu cau N dén nga sau dan cha khu vuc dudng Cach mang thang 8 va
Puong 3/2 dé nhan ma tuy da va giao cho khach ¢ Quan 6, Toan tra tién cong cho
N 1a 2.000.000 dong, N dong y va diéu khién xe gan may bién s6 59D2-415.15
dén diém hen thi c6 mot thanh nién mic 4o khoac Grab (khong rd lai lich) dén
dua cho N 01 ti xach gidy mau tim. N nhan va kiém tra bén trong thi thiy mot
bich nylon mau den chtra bich nylon mau xanh c6 chtra ma tuy da va 2.000.000
d6ng — 1a tién cong Toan tra N. Sau d6, N treo thi gidy mau tim bén trong c6 chia
ma tly vao baga clia xe gin mdy rdi diéu khién xe vé huéng Quan 6 dé giao cho
khach ctia Toan. Khi N dén trudc nha s6 190 duong Hong Bang, Phudng 15, Quan
5 thi bi bat qua tang thu giit ciing vat ching.

Céc dbi tuong tén Toan 13 nguoi thué N van chuyén ma tay va ngudi thanh
ni€én mac 4o khoac Grab la nguoi dua ma tily cho N do Ly Chi N khai khong ro
nhan than, lai lich nén Co quan Canh sat diéu tra khong c¢é cin cit d& xac minh
lam 1o, xtr 1y.

Vit chirng ctia vy an:



Thu gitlr cia Ly Chi N:

1/°01 goi niém phong bén ngoai ghi vu 1861/19 Q5 ¢6 chir Iy cua Giam
dinh vién Bui Cong Danh va can bg di€u tra Vi Pinh Hi€p, bén trong la ma ty
con lai sau giam dinh.

2/ 01 ti xach gidy mau tim c6 ghi chit GALLE WATCH

3/ 01 dién thoai qdi dong hi¢u VIVO 1a cua N do Toan cho N vao ngay
30/9/2019, muc dich dé N sir dung lam phuong tién lién lac, giao nhdn ma thy
giup Toan

4/ 01 dién thoai di dong hi¢u OPPO la cta N dung dé lién lac voi gia dinh,
ban be

5/01 xe gan may bién s0 59D2-415.15; s6 khung RLSDL11ANHV103546;
s6 may: CGA1-503542. Két qua giam dinh du’oc biét: s6 khung, 5O may nguyén
thiry khong thay d6i. Két qua diéu tra xac minh dugc biét: chiéc xe gin may trén
d3 dugc mua ban qua 5 doi cha, nhung khong 1am thu tuc sang tén, cu thé lan
luwot nhu sau: Anh Pham Kim L (sinh nam 1988), dia chi: 372/18 Dién Bién Phu,
Phuodng 17, quan Binh Thanh, Thanh phé H6 Chi Minh dimg tén gidy dang ky mé
t0, xe may do anh Long mua, dang ky, st dung. Vao thang 02/2019 anh Long
ban chiéc xe cho anh Tran Tuin Phat (sinh nam 1996, HKTT: 27/88 Dién Bién
Phu, Phuong 15, quan Binh Thanh, Thanh phé HO Chi Minh), sau d6 anh Phat
béan chiéc xe may cho chu ctia hing xe may cii 1a anh Vuong Tan Diing (sinh nim
1975; HKTT: 290/29/4 No Trang Long, Phuong 12, quan Binh Thanh, Thanh phé
Hb Chi Minh). Tiép tuc, anh D ban lai cho chii mét ctra hang mua ban xe cii khac
12 anh Nguyén Ha Chi Nh (sinh nam 1984; chd 0:32/4 Lé Ty Tai, Phuong 4, quan
Phti Nhudn, Thanh phé H6 Chi Minh). Cubi ciing anh Nhan ban lai chiéc xe néu
trén cho Ly Chi N véi gia 40.000.000 dong.

6/ Tién Viét N: 37.000.000 dong da giri kho bac nha nudc.
Tai ban 4n hinh sy so tham s6 266/2020/HSST ngay 23 thang 7 nam 2020
cua Toa an nhan dan Thanh phd H6 Chi Minh quyét dinh :
Cin ctr diém b khoan 4 Diéu 250, diém s khoan 1 Diéu 51, diém h khoan 1 Diéu
52; biéu 39 B0 luat Hinh sy nam 2015, stra d6i, bé sung nam 2017
Xt phat bi cdo Ly Chi N til chung than vé t6i “Van chuyén trai phép chat
ma tay”.
Tho1i han tu tinh tr ngay 01/10/2019.
Ngoai ra, Toa an cap so tham con quyét dinh vé xtr 1y 4n phi, xir 1y vat
chung va quyén khang céo theo quy dinh cua phap luat.
~ Ngay 05 thang 8 ndm 2020, Vién truong Vién kiém sat nhan dan Thanh
ph6 H6 Chi Minh ¢6 quyét dinh khang nghi s6 34 theo hudng tdng ndng mirc hinh
phat tir tt Chung than 1én Tu hinh, ap dung hinh phat b6 sung la hinh phat tién
do1 voi bi cao. v ’ ‘ ,
Vi dai dién Vién ki€m sat nhan dan cap cao dé nghi chap nhan khang cua
Vién Trudng vién kiém sat nhan dan thanh phd H6 Chi Minh va sira ban an so
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thAm hinh sy so thAm s6 266/2020//HS-ST ngay 23/7/2020 cua Toa 4n nhan dan
thanh phd HO Chi Minh.

Can ctr vao cac chuing ctr va tai liéu da dugc tham tra tai phién toa phuc tham.
Can cu vao két qua tranh luan tai phién toa, trén co s& xem xét day du, toan di¢n
tai li€u, chiing ctr, y kién cua ki€ém sat vién, bi cdo va ngudi tham gia t6 tung.

NHAN PINH CUA HOQI PONG XET XU

Bi cédo Ly Chi N bi toa an cép so tham xir phat tu Chung than vé t0i “Van
chuyén trai phép chat ma tay” theo diém b khoan 4 Piéu 250 B0 luat hinh su 2015.

Ngay 05/8/2020 Vién Truéng Vién kiém sat nhan dan thanh phé H6 Chi
Minh khang nghi ting hinh phat tir ti Chung than 1én hinh phat Tir hinh d6i véi
bi cao N vi hinh phat ma cap so thAm da tuyén 1a chua twong xtng véi tinh chat,
hanh vi va mac d§ pham tdi cua bi céo.

[1] N6i dung vu an: vao khoang 22 gio 10 phut ngay 01/10/2019, trudc nha
s6 190 dudng Hong Bang, phuong 15, quin 5, thanh phé H6 Chi Minh, Ly Chi N
bi bat qua tang khi dang ¢6 hanh vi vin chuyén ma tiy cho d6i twong tén Toan
(khong rd lai lich) va dem giao cho d6i twong tén Tudn (khong 13 lai lich) dé nhan
tién cong 2.000.000 dong tir Toan. Thu gitt trén baga xe motd bién s 59D2-
41515, mot tui xach mau tim c6 ghi chtt “GALLEWATCH” bén trong c6 bich
nylon mau den chtra bich nylon mau xanh c6 ghi cht “GUANYINWANG” chtra
tin thé khéng mau, két ludn giam dinh 13 ma tay & thé rin co khéi luong
996,86gram loai Methamphetamine, do vay Ly Chi N phai chiu trach nhi¢m hinh
su d6i v6i tong khéi luong ma tay dd van chuyén trai phép 13 996,86 gram loai
Methamphetamine. Tdi pham va hinh phat dugc quy dinh tai diém b, khoan 4,
Diéu 250 B6 luat hinh sy 2015 ma cép so tham d3 xét xt bi cao N 1a ding nguoi,
dang toi.

[2] Hanh vi pham tdi cta bi cdo N la dic biét nghi€ém trong va gay nguy
hiém cho xa hoi. Xam pham dén ché d6 quan 1y doc quyén ctia Nha nudc va giy
mat trat ty tri an x3 hoi va anh hudng nghiém trong dén stc khoe ctia con ngudi
va la nguyén nhan giy ra nhiéu loai toi pham khéc, vi vay can xir Iy nghiém minh
trudc phap luat. Tuy nhién, khi lugng hinh cap so thim da ap dung tiéu muc 3.1
va 3.5 Nghi quyét 01/2001/NQ-HPTP ngay 15/3/2001 ctia Hoi dong thim phan
Toda 4n nhan dén toi cao xir phat ti chung than cho bi cao N 1a chua twong xing
v6i tinh chat, hanh vi pham t01 cua bi cdo. Do d6, Vién truong Vién Trudng Vién
kiém sat nhan dan thanh phé H6 Chi Minh d3 khang nghi ting hinh phat tir tu
“chung than” 1én hinh phat “tir hinh” v6i 1y do: Bi cdo Ly Chi N ¢6 nhan than x4u
(43 bi xtr phat ti vé toi “cudp git tai san”), ¢6 tién an 7 nim ti chua duoc xda 4n
tich vé& toi “Mua ban trai phép chat ma tay”. Ngay 20/3/2019 vira mdi chip hanh
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xong hinh phat ti dén ngay 01/10/2019 tiép tuc pham toi dic biét nghiém trong,
day la tinh tiét tang nang trach nhiém hinh su theo quy dinh tai diém h khoan 1
Piéu 52 B6 luat hinh su 2015. Trong vu 4n nay bi cao mot minh doc 1ap thuc hién
hanh vi van chuyén trai phép chat ma tay voi khéi luong cuc 16n (996,86 gram
loai Methamphetamine), pham td1 thude truong hop dac biét nghiém trong. Bi cao
nhan thirc rd hanh vi pham toi ctia minh va khong cung cap duoc tai liéu chimg
ctr nao khac dé xu 1y d6i v6i ddong pham, nén phai chiu trach nhiém toan bo déi
voi s6 ma thy bi thu giit. Do d6, bi cio khong phai 1a nguoi gitp stc, khong phai
bi ép budc, bi cudng birc hodc pham tdi vi ham lgi nhu hudng dan tai tiéu muc
3.5 Nghi quyét 01/2001/NQ-HPTP ngay 15/3/2001 ctia Hoi dong tham phan Toa
an nhan dan tdi. Mat khac, véi khoi luong ma tay 996,86 gram loai
Methamphetamine 13 chat ma tiy duoc quy dinh trong cing diéu ludt voi cac chat
ma tuy nhu Heroine, Cocaine, MDMA, Amphetamine, XLR-11 chtr khong phai
13 chat ma tay khac & thé ran. Do d6, viéc khang nghi cua Vién truéng VKSND
Thanh phd HCM d¢ nghi tang hinh phat tir ti chung than 1én hinh phat cao hon
1a “tr hinh” 1a c6 cén cu.

[3] Nhan dinh ctia Hoi dong xét xi: xét thay cap so tham ap dung hinh phat
t0 chung than ddi voi bi cao Ly Chi N 14 chua twong xtng vé6i tinh chat hanh vi
pham t01i ma bi cdo da gay ra. Viéc khang nghi tang hinh phat ctia Vién truong
Vién kiém sat nhan dan thanh phé H6 Chi Minh 14 c¢6 cin cir nén Hoi dong xét xir
phuc tham chip nhan.

[4] Tai phién toa ngdy hém nay vi dai dién Vién kiém sat cip cao dé nghi
chap nhan khang ctia Vién Trudng vién kiém sat nhan dan thanh phé Ho Chi Minh
va sira ban an so tham hinh su so thim sé 266/2020//HS-ST ngay 23/7/2020 cua
Toda 4n nhan dan thanh phé H6 Chi Minh phu hop véi nhan dinh coa Hoi dong xét
xtr nén chap nhan.

Vi cac 1€ trén;

QUYET PINH
Can ctr diém b khoan 1 Diéu 355, khoan 2 Diéu 357 cua B luat t tung
hinh sy nam 2015;
Chép nhan khang nghi s6 34/QD-VKS-P1 cua Vién Trudng Vién kiém sat
nhan dan thanh phd HO Chi Minh ngay 05/8/2020;

Tuyén bd bi cdo Ly Chi N pham t6i “Véan chuyén trai phép chat ma tay”.

Ap dung Diém b khoan 4, khoan 5 Piéu 250, diém s khoan 1Diéu 51, diém
h khoan 1 Piéu 52, Piéu 40 Bo luat hinh sy 2015

X1 phat bi cdo Ly Chi N T hinh.
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Tiép tuc tam giam bi cdo dé dam bao thi hanh an.

Budc bi cao Ly Chi N phai ndp phat bd sung sd tién 20.000.000 dong (hai
muoi triéu dong).

Trong thoi han 7 ngay ké tir ngdy tuyén an bi cao duoc quyén giri don 1én
Chu tich nudc dé xin an gidam an T hinh.

Cac quyét dinh khac ctia ban 4n so thdm khong c6 khang cdo c6 hiéu luc
phap luat ké tir ngay hét han khang céo, khang nghi.

Ban 4n phiic thim c6 hiéu luc phéap luat ké tir ngdy tuyén an.

Cac thim phan Tham phan- Chii toa phién toa

Mai Thi Td Oanh Pham Tri Tuén Phan Van Yén



Noi nhén:

- Toda 4n nhan dan téi cao;

- VKSNDCC Thanh phé H6 Chi Minh;

- TAND Thanh ph H6 Chi Minh;

- Phong thi hanh an hinh sy- TAND Thanh ph
Hd Chi Minh;

- VKSND Thanh phé H6 Chi Minh;

- Cuc THADS Thanh phd H6 Chi Minh;

- Trai Tam giam CA TP Hd Chi Minh;

- Bi cdo (qua BGT Trai TG, theo dia chi);
- Luu P.HCTP, hé so vu 4n (DTTP 18B).

TM. HQI PONG XET XU PHUC THAM
THAM PHAN-CHU TQA PHIEN TOA

Phan Van Yén



