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Ngay : 17/8/2020 ‘
VIV: Tranh chap Hop dong

Xay dung . NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI

Thanh phéin Hpi dong xét xir phiic tham gom co:
Tham phén - Chii tog phién toa: Ba Nguyén Thi Hong Hanh.
Cdc Tham phdn Ong Nguyén Xuan Tudn
Ba Ngé Tuyét Bing
Thu ky Toa an nhan dan TP Ha Ngi ghi bién ban phién toa : Ba DwongThi Hué
Pai dién Vién kiém sat nhdn dan TP Ha Ngi: Ong Nguyén Tran Thing - KSV
Ngay 17 thang 8 nam 2020, tai try s Toa an nhan dan thanh phd Ha Noi, xét xir
phuc tham, cong khai vu an Kinh doanh thuong mai thu 1y sd: 165/2020/TLPT -
KDTM ngay 2 thang 6 nam 2020 vé tranh chap: Hop dong xay dung.
Do Ban an Kinh doanh thuong mai so tham s6 27/2019/ KDTM — ST, ngay
26,29 thang 11 nam 2019 cta Toa an nhan dan Quan NTL bi khang céo.
Theo Quyét dinh dwa vu an ra xét xir phiic tham sé: 393/2020/QPPT — KDTM
ngay 28 thang 7 nam 2020 giira cac duong su:
Nguyén don: Cong ty TNHH kj thugt xay deng PP (viét tat Cong ty PP).
Dia chi: L6 E-10A-CN, khu cong nghiép MP 2, huyén BC, Binh Duong.
Dai di¢n theo phap luat: Ong Lin Kuan H , sinh nam 1952- Téng Giam ddc.
Pai dién theo Gy quyén: - Ba Truong Hoai N , sinh ndm 1975.
Dia chi: P716, toa nha AL, phuong CD, quan NTL , Ha Noi
- Ong H6 Thanh T, sinh ndm 1981
HKTT: 128 B6 AD, YP, TH, Ha No6i
- Ba Truong Thi Thu A sinh nam 1983
Dia chi: P 1736 CT8B KDT DT, TTO, Huyén TT, Ha Noi.
- Ba Nguyén Thi M, sinh nim 1985
Dia chi : Thi trdn TM, Huyén TM, Tinh Hai Duong.
Bi don: Cong ty cé phin diu tw Pé thi KL ( viét tit Cong ty KL ).
DPia chi: Tﬁng KT2, toa nha H Tower, s6 243A DLT, phuong LT, quan Bb, Ha Noi.
DPai di¢n theo phap luat: Ong Vii Van P, sinh ndm 1959— Giam déc.



Pai dién theo uy quyén: - Ong Vii Van Ch, sinh nim 1976.
HKTT: phuong Lé Loi, thanh phd Bac Giang, tinh Bac Giang;
- Ong Nguyén Huy P, sinh nam 1978.
HKTT: khu TT Lién doan VLDC VQ, quan HD, Ha Noi
- Ong Vi Vin A,
HKTT: s6 336, to 12, phudong H, quan HM, Ha Noi
( Theo Gidy ty quyén s 246/GUQ-KL ngay 28/10/2019).
Ngudi ¢6 quyén lgi, nghia vu lién quan: Cong ty cé phin xay dung nén méng JK (
viét tit Cong ty IK ).
Dia chi: Tang 4, HT Plaza, 102 TT, phuong TL, quian DD, Ha Noi. Dai dién theo phép
luat: Ong Vil Tuén K — Giam déc.
Ba N, ba Thu A, 6ng Tr, ba M, 6ng Ch, 6ng Ph, dng A ¢6 mat, Cong ty JK ¢6 don xin

x€t XU vang mat.

NOI DUNG VU AN

*Theo Don khdi kién, loi khai Cong ty DP trinh bay nhw sau:

Cong ty DP y&u ciu Toa an nhan dan quan NTL , thanh phd Ha Noi giai quyét
nhitng van dé sau dbi véi Cong ty KL :

1/Thanh toan Khéi luong cac hang muc cong viéc ma Cong ty BP da thuc hién
tai Du an toa nha da nang Hongkong Tower c6 dia chi: 243 BDLT , Ha No6i cua Céng ty
KL la: 11,373,592,720 ddng,L&i suat cham thanh toan cho s tién trén theo muc 13 suat
thanh toan cham hai bén da thoa thuan tai Diéu 5.5 Hop dong, tam tinh trong vong 06
thang (tir thang 2/2011 dén thang 6/2011): 284,339,818d.
Tong cong: 11.657.932.538 dong.Cu thé gom:

+ COng tac chuan bj cho thi cong (twdong din, bé chira bin, cau ria xe, bai gia
cdng 16ng thép, mit bang thi cong): 3.142.580.000d;

+ Chi phi cdng nhéan cho thi cong: 355.918.417,2874;

+ Chi phi may méc, thiét bi cho thi cong: 5.409.970.300d;

+ L&i suat cham thanh toén: 284,339,818d.

2/Cén cir phap 1y cho cac yéu cau ciia Nguyén don nhw sau:

- Thang 9/2009, Cdng ty BP ky véi Cong ty KL Hop dong HD-DA Vé viéc thi
cong hang muc coc dai tra va tuong vay thuoc du an Toa nha da niang HongKong
Tower tai 243 PLT , Ha Noi véi tong gia tri caa Hop dong la: 91.077.315.000d6ng



(Chin mwoi mot vy, khéng tram bdy muwoi bay triéu ba tram mwoi ndm nghin dong).
Thai han thuc hién hop dong 1a 120 ngay ké tir ngay khoi cong (12/10/2009).

Theo Hop ddng, Cong ty DP 1a nha thau chinh chiu trach nhiém thi céng hang
muc coc dai tra va tuong vay céng trinh xay dung toa nha da nang Hongkong Tower.
Trén co sé Hop dong di ky va yéu cau tién do tir phia Cong ty KL , Cong ty PP da tién
hanh cac cong tac chuan bi cho viéc thi cdng cac hang muc cong trinh nhu thoa thuan
mét cach tich cuc va nghiém tdc. Véan dé nay da duoc Cong ty KL xé&c nhan tai van thu
s6: 45/CV-DA ngay 7/12/2010 “Trong thoi gian qua, hai bén da hop tac va cling nhau
thirc hién mét sé cong viéc: Hoan thanh toan bg hang muc twong dan coc Barette va
twong vay, don dep mdt bang va 1am hang rao tam (phdt sinh)”. Ngoai ra, Cong ty DP
con thuc hién cac cong tac phu tro khac phuc vu cho phan viéce thi cong dai tra nhu: Bé
Bentonize, dudng thi cdng tam bé téng cdt thép, cau rira xe, bai gia cong 16ng thép, van
phong tam...

Vé phan minh, Cong ty KL da khong thuc hién day du nghia vu cua chu dau tu
theo quy dinh cua Hop ddng. Cu thé, Diéu 8.a.iii quy dinh “Chu dau tw ¢é trach nhiém
xin cap phép cho cac hang muc nhu sau: iii, Gidy phép thi céng”’ nhung kéo dai hon
mot nam tinh tir ngay tinh tién do thi céng (12/10/2009) Céng ty KL van khdng cung
cap duoc Giay phép xay dung dé Cong ty PP thi cong ding tién d6. Trong qua trinh
cho Gidy phép xay dyng (hon mot nim), trén co so Cong vin sd 9387/AXD/CP ngay
17/11/2009 “cho phép thi cong 3 coc thu thi nghiém....” ctia S¢ Xay dung, Céng ty BP
van di chuan bi va thi cdng mot s6 hang muc 1am tién @& cho qua trinh thi cong sau
nay. Y thac duoc tam quan trong cia quy dinh phap luat vé cap phép cong trinh xay
dung, Cong ty PP da nhiéu lan cha dong nhiac nho Cong ty KL vé nghia vu cung cap
Giay phép xay dyung nhung luén chi nhan duoc phan hoi rang Cong ty KL dang xin va
sap xin dugc Gidy phép. Viéc chd doi Chu dau tu xin cdp Gidy phép xay dung kéo dai
suét hon mot nim da gay thiét hai nhiéu vé tai chinh, nhan luc va co hoi cho Nha thau
(trong thoi gian do gia ca nguyén liéu, nhién liéu may moéc tang cao). Vi vay, trong
cong van giri Chi dau tu, Cong ty PP ngoai viéc dé cap dén van dé cham giay phép con
dac biét nhan manh, du don gia theo quy dinh Hop dong khong thay d6i trong qué trinh
thi cong (tir 12/10/2009 dén 09/02/2010) nhung do cham cung cap gidy phép, thoi han
thue hién da bi kéo dai nén sau ngay 09/02/2010 chu dau tu can phai xem xét mot trong
hai phuong 4n sau: (1) diéu chinh lai gia, hodc; ( 2) tw cung cap cac vt lidu thi cong
(thép, bé tdng va dam chiz H)... Cong ty KL da c6 vian ban tra loi xac nhan xem xét van
dé va tao moi diéu kién thuan lgi dé Cong ty DP cd thé hoan thanh céng viéc nhu da



ky. Tuy nhién, tai cuoc hop ngay 17/09/2010, khi Cong ty BP mét 1an nita dua van dé
nay ra dé thao luan voi cha dau tu nham tim dén thoa thuan hop ly cho viéc tiép tuc thi
cdng thi khéng duoc Cong ty KL ddng y. Cong ty KL con chi dong dé xuat cham dut
Hop ddng véi ly do Cong ty BP khong tuy minh cung cip nguyén vat liéu va tién hanh
thi céng trong quy 1V 2010 (mdc du ¢ thei diém 17/09/2010 KL van chuwea cé dwoc Gidy
phép xay ding). Xét diéu kién chu dau tu dua ra khong hop tinh hop Iy va viéc cho doi
Gidy phép xay dung da giy ton that I6n, ngay 8/12/2010 Coéng ty PP di c6 cong vin
thong bao Cong ty KL néu chdm dat Hop dong phai tuan thu dang diéu 14 Hop dong,
tie 1a thanh toan ddy du cho Céng ty DP toan bo cac hang muc cong viée ciing nhu chi
phi vat liéu, chi phi dich vu, chi phi van chuyén va cac chi phi phat sinh khac ma Cong
ty DP da thuc hién trén thuc té tai Cong trinh Hong Kong Tower.

Tuy nhién, t&i nay Cong ty KL van tir chdi khéng thanh toan cho Cong ty DP
nhu quy dinh di cho Cong ty DP nhiéu lan yéu cau.

Cong ty KL trinh bay:

Thi nhat, Khi hai bén ky Hop dong thi cong xdy dung va bt dau trién khai cong
viéc Cong ty PP di biét 1d rang Cong ty KL chua c6 Gidy phép xay dung va dang tién
hanh 1am céc thu tuc dé dugc cip phép theo ding quy dinh ctia phap luat.Tai khoan
diém a khoan 1 Piéu 9 cua Hop dong quy dinh 1&: “Nha thau c6 trach nhiém hoan
thanh ding chat heong va ky thudt theo yéu cau ddt ra trong hop dong ciing nhir cdc
quy dinh hién hanh khéc ciia Nha miede vé Quan Iy va Pau tw Xay dung...”. Nhu vay,
Cong ty PP 14 nha thau phai ndm rd, chiu trach nhiém trudc phap luat vé viéc thi cong
xay dung khi khoi cong cong trinh chua duoc cip phép.

Thir hai, Cong ty KL don thuan 1a chi dau tu, khong c6 chuyén mon vé thi cong
xay dung nén méi phai ky hop dong thué Cong ty PP thi cong, dé dam bao cac quy
dinh cta phap luat vé thi cong cong trinh x4y dung du 4n.

Thir ba, Cong ty DP thi cong khi chua c6 gidy phép xay dung c6 su dong ¥ cua
cong ty KL , 1a do khi d6 Cong ty KL dang nd luc 1am viéc v6i S& Xay dung hoan tat
cac thu tuc dé duoc cap Gidy phép xay dung. Nhung ngay 09/12/2009, Vin phong
Chinh Phui ¢6 vin ban s6 348/TB-VPCP thong bao ¥ kién cuia Thu tudng: ... yéu cau
UBND thanh phé Ha néi chi dao dirng ngay viéc phd cdc nha biét thu cii va xdy dung
cdc Toa nha cao tang trong khu vuec trung tam”. Do d6, UBND Thanh phé Ha Noi da
chi dao va yéu cau cac co quan chtrc ning tam dimg xem xét cip phép xay dung cac
cong trinh cao tang trong khu vyuc ndi @6 Thanh phd Ha Noi, trong d6 c¢6 Dy 4n dau tu

xay dung toa nha Hong Kong Tower tai s6 243A PLT -Phuong Lang Thugng — Quén



Péng Pa. Viéc dimg cip phép xay dung nay kéo dai dén thang 11/2011, UBND thanh
phé méi c¢6 Vin ban s6 8987/UBND-XD tiép tuc xem xét cap phép cho cac Cong trinh
cao tang. Day 1a sy kién bat kha khang do thay d6i chinh sach cua Nha nudc giy ra viéc
cham tré trong viéc xin cip phép xdy dung cong trinh, ma hoan toan khong phai do 16i
cua Cong ty KL .

Su kién bat kha khang nay da duoc hai bén quy dinh 1o tai diém f, k khoan 1
Piéu 10 cua Hop dong quy dinh: “Chdm tré do do bi cam vao céng truong béi cdc
nguyén nhan bat kha khdng” hodc “Chdm tré do cdc nguyén nhan bat kha khdng nhu
da néu trong muc 10.2 duoi day”.

Tai khoan 10.2 Diéu 10 Hop ddng thi cac truong hop su kién bat kha khang 1a:
Nam ngodi kiém sodt ciia cdc bén; Cdc bén khong thé duwa ra hop Iy trude khi ky két
hop dong, va; Xdy ra ma cdc bén khéng thé tranh mét cach hop Iy. Nén Cong ty PP
hoan toan c6 quyén yéu cau Cong ty KL gia han thdi gian hoan thanh cong viéc tuong
g vai thoi gian cham tré xin cap gidy phép xdy dung. Nguoc lai, Cong ty DP khong
hop tac giai quyét hau qua su kién bat kha khang va ty y hity ngang Hop dong.

Theo khoan 1 Piéu 156 B¢ luat Dan sy hién hanh quy dinh “Sy kién bt kha
khang 18”: Sir kién xdy ra mét cach khdch quan khéng thé luong trude dwoc va khong
thé khdc phuc dwoc mdac du da dap dung moi bién phap can thiét va kha nang cho phép.
Tro ngai khdach quan la nhitng tro ngai do hoan canh khdach quan tac dong lam cho
ngueoi c6 quyén, nghia vu ddn sw khéong thé biét vé viéc quyén, loi ich hop phdp cua
minh bi xdm pham hodc khong thé thuc hién dwoc quyén, nghia vu dan sy cua minh.

Khi sy kién bat kha khang nay xay ra, hai bén c6 ngdi lai trao d6i va lam viéc
bang vin ban dé thao g&, khong bi coi 1a vi pham hop dong, cac chi phi Céng ty PP
dua ra khong nam trong danh muc phai thanh toan (khong quy dinh tai Hop dong).

Thi tu, Ngay sau khi UBND Thanh phé Ha Noi ra vin ban 8987/UBND-XD,
Cong ty KL di lién hé ngay voi S¢ Quy hoach Kién trac, S& Xay dung dé xin cip phép
xay dung cho Dy an; mong mudn dugc hop tac véi Cong ty PP dé tiép tuc trién khai
thi cong xay dung. Nhung ngay 05/10/2010, Cong ty PP c6 van ban tra 16i “khéng thé
cung cdp dwge may méc thiét bi truc thang 01/2011” va dua ra diéu kién “...vé
nguyén vat liéu, Chii dau tw tién hanh cung cdp” hodc diéu chinh ting gia goi thau néu
khoéng Cong ty BP danh gianh co hdi cho nha thau khac.

Nhitng yéu cau ctia Cong ty PP trai véi Hop dong kinh té da ky giira hai bén.
Theo d6 nha thau c6 nghia vu cung cap dich vu tron goéi voi don gia ¢b dinh bao gom ca

nguyén vat liéu ma khong c6 bat cir diéu khoan nao quy dinh vé viéc diéu chinh gi.



Viéc Cong ty PP da thé hién rd quan diém thiéu tinh hop tac va tir chéi tiép tuc thuc
hién Hop dong va dé nghi cham dat Hop dong, chir khong phai Cong ty KL (tai Vian
ban Cong ty BP guri ngay 03/11/2010 va ngay 08/12/2010).

Thir ndm, Sau khi Cong ty DP tuyén bd chim dit Hop dong di gay thiét hai cho
Cong ty KL , Cong ty KL phai tién hanh lam thi tuc moi thau lai dé lya chon nha thau
khac dé dam bao thuc hién tién do ctia Dy an. Nén viée thay ddi nha thau thi cong cua
Cong ty KL khong vi pham diéu cam ctia phap luat va can dugc phap luat bao ho.

Ngoai ra, tai thoi diém d6 Cong ty PP dang gip khé khin tai cong trinh khach
san SAS Hotel (Nam trong cong vién Thng nhat), khi thi cong da vi pham phép luat va
bi dinh chi thi cong; trudc nguy co bi rat gidy phép, do vay, phia Cong ty PP vién ra
nhing 1y do cham dirt Hop dong véi Cong ty KL , dé tranh bi Cong ty KL khiéu nai cac
trach nhiém lién quan dén viéc don phuong chadm dat Hop dong.

Céc khoan chi phi phia Cong ty PP yéu cau thanh toan 1a bat hop 1y:

1. Gia tri cong viéc da hoan thanh: 3.142.580.610 VND; Bao gém: tién lam
tuong dan, bé chira bun, cau ria xe, bai gia cong 16ng thép, mit bang thi cong). Theo
quy dinh ctia hop ddng vé diéu khoan thanh toan, Cong ty KL chi thanh toan cho nhiing
phan viéc theo bang tién lwong kém theo Hop ddng trén co sd hd so nghiém thu thanh
toan duogc Tu van giam sat va ngudi c6 trach nhiém cua Ban quan 1y du 4n (Thudc Chu
dau tu) xac nhan rang san pham cia nha thau d hoan thanh dam bao chét lugng, tiéu
chuan, quy chuan theo khéi luong thuc té nha thau thi cong tai hién trudng bang ban vé
hoan cong. Viéc nha thau tu 1iét ké cac chi phi khong c6 co so, khong cd hd so hoic hd
so khong duogc cac bén xac nhan déu khong du diéu kién dé duoc xem xét thanh toan
(nhu d3 vién dan phan trén).

Céc danh muc chi phi nhu: cau rira xe, bé chtra bun, bii gia cong 10ng thép, don
dep mit bang thi cong,...1a khéng cé trong danh myc ciia Hop dong, ciing khong phai
phan khéi luong phat sinh. Dy chi 1a bién phép thi céng ctia nha thiu ma Cong ty DP
phai tu trién khai thi cong, chir khéng phuc vu cho loi ich cta cac don vi khac vi bién
phap thi cong ctia mdi nha thau déu khac nhau. Nén khi khi ky Hop dong Cong ty KL
da giao khoan tron goi theo don gia da lya chon, duoc hai bén clng thong nhét va thong
quy.

2. Chi phi may va nhan cong trong thoi gian cho doi:

- Chi phi nhan c6ng: 355.918.333d0ng; Bao gdm: tién tra lwong cho 2 k¥ su Pai
loan, 03 tro 1y vin phong, cac k¥ su Viét nam, doc cong va luong cong nhan. Viéc

Cong ty PP ky Hop ddng tuyén dung, chi tra lwong va phan cong nhiém vy cua can bo,



nhan vién khong lién quan dén Cong ty KL . Hop dong hai bén ky két cling khong c6
diéu khoan quy dinh Cong ty KL phai tra cac khoan chi phi nay, nén Cong ty DP doi
hoi 1a khong ¢6 co s& phap 1y, ma chi li¢t ké theo cam tinh.

- Chi phi thué may: 5.409.970.300d6ng; Bao gom tién thué may dao, may khoan,
may cdu, may xuc, may phat dién, may nén khi, may han, may ubn cat thép. Tuong tu
nhu phan nhan cong chd, Cong ty PP liét ké hang loat may moc thiét bj dua vao Cong
truong va xac dinh gia tri 1a khong c6 cin cir. Theo quy dinh ctia Hop dong cac bén da
x4c nhan dau muc coéng viée rd rang theo bang tién luong va khi hoan thanh san pham
duoc nghiém thu voi don gia tring thau trén co sd hd so phap 1y, hd so ki thuat; chir
khong thé tu doan va tu dua ra nhitng con sb khong c6 can ct phap 1y. Khi su kién bat
kha khang xay ra, Cong ty KL ciing da rat thién chi tao diéu kién cho Cong ty PP rit
may mAc, thiét bi ra khoi cong trudng dé phuc vu dy an khac thu lai loi ich cho Céng ty
PP ma khong co bat ké diéu kién cam doan nao. Nén Cong ty KL khong chiu trach
nhiém cac khoan chi phi nay.

3. Chi phi khéac: 1.431.160.502d4ng; Bao gém: mua 6ng nhwa, mua dau, thué
Contenner, quét don duong, mua may bom,.... Cong ty KL khong quéan 1y viéc nha
thau — Cong ty BDP mua ban vét tu, nhién liéu ma chi quan tam dén khoi luong theo
danh myc d3 ky két. Khi Cong ty PP mua nguyén vat liéu c6 dua vao Cong trinh hay
khong hodc chuyén di cong trinh khac khac thi khong c6 ho so, gidy to xac nhan dé
chiimng minh. Do vay Cong ty DP li¢t ké hang loat chi phi mua nguyén vat li¢u, quét don
duong,...dé yéu cau thanh toan thi Cong ty KL khong chap nhan.

4. Chi phi thué VAT (1.033.962.975 ddng) va L&i (284.339.818 dong): Vi céc
khoan chi phi Cong ty PP liét ké vo 1y néu trén va khong c6 can cit phap 1y dé xac dinh
nghia vu Cong ty KL phai thanh toan.

Viéc Cong ty PP liét ké nhing chi phi trén day hoan toan khong ¢ co s& thé
hién tai Bién ban 1ay 10i khai, d6i chat vao hdi 9h00 ngay 19/03/2013 cua cac duong su
tai TAND Quan Béng Pa, chinh dai dién ctia Cong ty DP ciing da thira nhan: “... toan
bo cac hang muc trén (Cdc chi phi trén) Cong ty PP ciing chi dwa vao ban vé thi cong,
cong tac chudn bi dé chitng minh cho yéu cdu tinh khéi lwong nhw: nhdan céng, vit tu,
mdy méc dé tinh cho viéc cho doi ciia mdy méc thi céng, nhdn céng cho doi va cdc chi
phi khac”.

- Trong qué trinh hop tac, Cong ty KL da ghi nhan phéan gia tri Cong ty PP thuc
hién c6 day du ho so vai so tién tri gia: 1.370.328.449 dong. Khoan chi phi nay da duoc



Cong ty KL thanh toan cho Cong ty BP diy du va c6 hoa don ching tir hop phap, dé
nghi Toa an ghi nhan.

Vi vy, Cong ty KL dé nghi Toa an xét bac don khoi kién ctia Cong ty PP vé
viéc doi sb tién: 11.657.932.538 dong.

Cong ty JK trinh bay: Cong ty JK khong lién doanh, lién két, khong ky Hop
ddéng thau chinh hay thau phu véi Cong ty PP dé thi cong cong trinh tda nha
HongKong Tower, khéng co lién quan dén vu kién tranh chap giita Cong ty PP voi
Cong ty KL .

Ban _an Kinh doanh thuong mai so tham sé 27/2019/ KDTM — ST, ngay 26,29
thang 11 nam 2019 ciia Toa dn nhéin dan Qudn NTL da quyét dinh nhi sau :

Xir:

1/ Bé&c yéu cau khoi kién ctua Cong ty TNHH k¥ thuat xdy dung DP ddi véi Cong
ty co phan dau tu d6 thi KL vé viéc: “Yéu cau Cong ty co phan dau tu d6 thi KL thanh
toan 11.657.932.538 dong phat sinh tir Hop dong HD-DA (Hop dong thi cong hang
MuC Coc dai tra va tuwong vay thugc du an Toa nha da nang HongKong Tower tai 243
DLT , Ha Ng) ky thang 9/2009 gitta Cong ty TNHH k¥ thuat xay dung PP va Cong ty
c6 phan dau tu d6 thi KL .

2/ An phi: Cong ty TNHH k¥ thuat xay dung PP phai chiu 119.657.9324d an phi
kinh doanh thuong mai. Pugc trir vao s tién tam tng an phi Coéng ty TNHH k¥ thuat
xay dyng PP di nop 59.828.000d theo BL s6 0000780 ngay 16/02/2012 cta Chi cuyc thi
hanh an dan sy huyén Tt Liém, Ha Noi (nay la quan NTL , Ha Noi). Cong ty TNHH k¥
thuat xay dung DP phai ndp tiép 59.829.9324.

Sau khi xét xir so' tham :

Cong ty PP khang céo toan bd ban an dé nghi Toa an chap nhan yéu cau khai
kién doi sd tién 11.657.932.538 dong va lai phat sinh.

Tai phién toa phiic tham :

* COng ty PP trinh bay: Giit nguyén yéu cau khdi kién, yéu cau khang cao doi sd
tién 11.657.932.538 dong va lai phat sinh dén khi xét xir so tham 14 9 nam 5 thang Vi
mirc 13i suat 5%/mim 1a 5.355.066.000d.

- Ngay 12/10/2009, Cong ty PP bét dau trién khai cong viéc chuan bi thi cong
theo hop dong, ngay 30/10/2009 thi cong xong cac hang muc chuan bi cho céng tac thi
cdng, do vay Cong ty BP yéu cau Cong ty KL thanh toan 1a ¢ can cu.

- Vé chi phi nhan cong : Cong ty BP khong c6 Hop dong lao dong, bang chim

cong, bang luong da trd cho cac nhan cong néu trén dé ndp cho Toa an.



- Vé chi phi may méc chd tir 30/10/2009 dén 31/3/2010 : Phan 16n nhiing may
moc thiét bi néu trén 14 tai san ciua Coéng ty PP khong phai di thué , trong trudng hop
Cong ty DP thi cong cong trinh thi chi phi may mdc duoc tinh vao don gia cong trinh,
trong truong hop Cong ty PP khong tiép tuc thi cong cong trinh nén Cong ty PP yéu
cau Cong ty KL thanh toan chi phi may moéc chd twong duong voi sb tién ma Cong ty
PP cho thué may méc, Cong ty PP khong co tai liéu ching ctr chimg minh di tra sb
tién chi phi thué may: 5.409.970.300dong.

* Cong ty KL trinh bay : Giit nguyén nhitng quan diém da trinh bay tai Toa an.
Cong ty KL thué Cong ty BP véi don gia tron goéi. Nhitng hang muc Cong ty DP da
thuc hién c6 trong Bang don gia theo Hop dong thi Cong ty KL da thanh toan theo
Bang thanh toan ngdy 23/6/2010, hai bén khong c6 tranh chap. Nhimng hang muc khac
khong nim trong don gia ma 1a cong viéc Cong ty PP chuan bi cho cong tac thi cong
thi Cong ty KL khong thanh toan. Viéc Cong ty PP chu dong khong tiép tuc thi cong
da gay anh hudng 16n cho Cong ty KL , vi Cong ty KL va don vi thi cong sau con mat
chi phi pha bo nhitng phan ma Céng ty PP d3 lam voi Iy do mdi nha thau ¢ bién phap
thi cong khac nhau khong thé str dung duoc nhitng phan ma Cong ty PP di lam, diéu
d6 thé hién ¢ Thuyét minh, Bang vé Bién phap t6 chirc thi cong ma Cong ty JK  da nop
cho Toa an. Cong ty BP khong c6 ching cir chirng minh chi phi nhan céng, thué may
moc, mua nguyén vat liéu do vay dé nghi Hoi dong xét xir khong chap nhan yéu cau

khang cdo, yéu cau khoi kién ctia Cong ty Pong Phong.

Tai phién toa vi dai dién Vign kiém sat nhan dan Thanh phé Ha Nji c6 quan
diém:

Vé thu tyc t6 tung: Toa 4n nhan dan Thanh ph6é Ha Noi tién hanh thu 1y va giai
quyét vu an theo dung quy dinh ctia Bo luat t6 tung dan su.

Vé noi dung: Pon khang cao ctia Cong ty PP trong thoi han Luat dinh va hop 18.
Hai bén ky két Hop dong khi chua c6 gidy phép xdy dung, viéc cham cép phép xay
dung 1a do yéu t6 khach quan, bat kha khang. Ngay 23/6/2010 hai bén da nghiém thu
khéi luong phan Cong ty PP da lam va Cong ty KL di thanh toan, hai bén khong c6
tranh chap. Cac hang muc ma Cong ty PP di 1am 1a cong viéc chuan bi cho viéc thi
cong khoéng nam trong don gia cua Hop ddng, tuy nhién do Cong ty BP cham dut
khong tiép tuc thi cong, do vay yéu cau doi thanh toan nhitng phan viéc néu trén Ia
khong co6 can ctr. Cong ty BP khong c¢d tai liéu ching cir chiing minh viéc chi phi nhéan
cong, chi phi thué may méc, do vay dé nghi Hoi dong xét xir can ctr khoan 1 diéu 308



Bo luat t6 tung dan sy khong chip nhan yéu cau khang cdo, yéu cau khoi kién cia
Cong ty PP gitt nguyén Ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu co trong hd so vu 4n di duge tham tra tai phién
tod va can cr vao két qua tranh luan tai phién toa, Hoi dong xét xtr nhan dinh nhu sau:

* V& thi tuc td tung : Pon khang cdo ctia Cong ty DP trong thoi han Luat dinh
va hop I¢.

Cong ty JK c¢6 don xin xét xtr vang mit, do vdy cin ctr khoan 2 diéu 296 Bo
luat to tung dan su, Hoi déng xét XU Véng mat duong sy.

* Vé noi dung :

- Thang 9/2009, Céng ty PP do 6ng LIN TSUNG HAN - Ph6é Tong giam
dbc,Cong ty KL do 6ng Vil Van Phu — Tong giam dbc ky két Hop dong HP-DA vé
viéc thi cong hang muc coc dai tra va tuong vay thuéc du an Toa nha da nang
HongKong Tower tai 243 BLT , Ha Noi véi tong gia tri cia Hop dong la:
91.077.315.000d6ng. Thay rang hai bén ky két hop dong trén co so tu nguyén, Hop
dong c6 noi dung va hinh thic phi hop diéu 107,108 Luat xay dung.

- Khi hai bén ky Hop dong thi cong xdy dung va bat dau trién khai cong viéc
Cong ty Pdng Phong, Cong ty KL déu biét cong trinh dy an Toa nha da ning
HongKong Tower tai 243 DLT , Ha Noi chua c6 Gidy phép xay dung, Cong ty KL
dang tién hanh 1am cac thu tuc dé duoc cap gidy phép xay dung.

Nguyén nhan cham dugc cip phép: Ngay 09/12/2009, Van phong Chinh Phu c6
van ban sd 348/TB-VPCP thong bao v kién cua Thu tuéng co ndi dung: “yéu cdu
UBND thanh phé Ha néi chi dao dirng ngay viéc phd cdc nha biét thw cii va xdy dung
cdc Toa nha cao tang trong khu vuee trung tam”. Do ¢6, UBND Thanh phé Ha Noi da
chi dao va yéu ciu cac co quan chtic ning tam dimg xem xét cip phép xay dung cac
cong trinh cao tang trong khu vuc ndi dé6 Thanh phd Ha Noi, trong d6 ¢6 Dy an dau tu
xay dung toa nha Hong Kong Tower tai s 243A PLT -Phuong Lang Thugng — Quan
DPéng Da. Viéc dimg cip phép xay dung nay kéo dai dén thang 11/2011, UBND thanh
phd Ha No6i méi c6 Vin ban sé 8987/UBND-XD tiép tuc xem xét cAp phép cho cac
Cong trinh cao tang. Thay rang su viéc chim cap phép néu trén 1a sy kién bat kha
khang do thay do6i chinh sach ciia Nha nudc giy ra viéc cham tré trong viéc xin cap

phép xay dung cong trinh do vay khong phai do 16i ctia Cong ty KL .



- Sau khi ky két hop ddng, ngay 12/10/2009 Cong ty PP bét dau trién khai cong
viéc chuan bi thi cong theo hop ddng. Tuy nhién do chua c6 gidy phép xay dung nén
Cong ty BP khdng thuc hién dugc viéc thi céng cong trinh theo Hop ddng di ky két,
ngay 18/11/2009 Céng ty BP tam dung thi cong, ngay 23/3/2010 Cong ty BP rit toan
bo may moc ra khoi cong trinh, ngay 3/11/2010 Cong ty BP c6 cong vin yéu cau cham
duat Hop dong. Thay rang viéc Cong ty DP yéu cau cham dat hop ddng, Cong ty KL
ddng y do vay viéc cham dit Hop dong la do hai bén thoa thuan.

Can cr VAo céc tai lidu co trong ho so, 1oi thira nhan cuaa hai bén, thé hién ngay
18/11/2009 Cdng ty BP tam dung thi cong, ngay 23/3/2010 Cong ty DP rit hét toan bo
may moc ra khoi cong truong, ngay 23/6/2010 Cong ty Bong Phong, Cong ty KL da
ky Bang tong hop thanh toan thé hién hang muc tudng barrette va cong viéc phat sinh
v6i gid tri : 1.370.328.449d6ng.

Nhu vay tai thoi diém ngay 23/6/2010 khi hai bén tién hanh thanh quyét toan,
Cong ty P da thyc hién xong cac hang muc nhu cau rira xe, bé chtra bun, bii gia cong
16ng thép, don dep mat bang thi céng , nhung ban than Cong ty PP khi 1ap Bang tong
hop thanh toan ciing khong dé nghi thanh quyét toan nhitng hang muc néu trén, diéu do
thé hién y chi caa Cong ty BP hoan toan nhan thic dugc nhitng hang muc néu trén
khong nam trong don gia duoc thanh toan theo Hop dong ma hai bén da ky két. Ngay
10/8/2010 khi Cong ty KL thanh toan cho Céng ty P khoan tién 1.370.328.449dong
thi Cong ty PP ciing khong c¢6 yéu cau ddi véi nhitng hang muc néu trén va hai bén
khong c6 tranh chép.

Bén thang sau, ngay 8/12/2010 Coéng ty P yéu cau thanh ly hop dong va yéu
cau thanh quyét toan nén xay ra tranh chap, cu thé:

1/ Vé tuong dan, bé chira bun, cau rira xe, bii gia cong 16ng thép, mit bang thi
cong gia trj 3.142.580.610d6ng :

Trong qué trinh giai quyét vu an hai bén dwong su déu thira nhan : Céng tac
chuan bi cho thi céng nhu lam twdng din, bé chira bun, cau raa xe, bai gia cdng 16ng
thép, mat bang thi cong , nhiing hang muc néu trén khong nam trong don gia thi cong
ma hai bén da thoa thuan trong Hop déng thi cong, nhiing hang muc néu trén 1a viéc
chuan bi dé thi cong theo hop dong. Khi cong trinh duoc cap Gidy phép xay dung Cong
ty KL yéu cau Cong ty PP tiép tuc thi cong theo Hop dong thi Cong ty PP tir chdi va
yéu cau cham dat Hop dong, diéu d6 thé hién Cong ty PP chi dong tir bo nhimg cong
viéc ma Cong ty DP da lam tai cong truong, Cong ty PP cling ty nhan thirc dugce nhitng

rui ro doi véi nhitng phan cong viéc da lam . Hon nita nhitng hang muc néu trén khong



nam trong don gia Hop dong, do Cong ty PP tu 1am khong c6 bat ky mot tai lidu chimg
cr nao thé hién viéc nghié¢m thu khdi lugng ddi véi nhiing hang muc néu trén. Sau khi
Cong ty BP tir chdi thi cong cong trinh, Cong ty KL ky hop dong véi Cong ty JK  dé
thi cong cong trinh. Tai cAp phiic thim Cong ty JK ndp cho Toa an Ban thuyét minh
bién phap to chirc thi cong va Ban vé bién phép thi cong thé hién Phuong phép thi cong
cong trinh ciia Cong ty JK hoan toan khac so voi Cong ty Pong Phong, céc cong viée
chuan bi ma Cong ty PP 1am déu phai pha bo, vi vay viéc Toa an cip so thadm khong
chap nhan yéu cu cta Cong ty PP doi thanh toan tién 1am tudng din, bé chira bun, cau
rira xe, bai gia cong 16ng thép, mit bang thi cong véi gia tri: 3.142.580.610d6ng 1a c6
cin cir nén khong chap nhan yéu cau khang céo cua Cong ty Pong Phong.

2/ V& chi phi khac: mua 6ng nhiwa, mua dau, thué va van chuyén Contenner, phi
quét don duong, chi phi xay tudng rao tam, phi gia cong cdp pha, bé tong cbt thép, chi
mua may bom, van chuyén d4, bun dat, phi thué may xuc tri gia 1.431.160.502dong.

Hai bén duong su déu thira nhan cac chi phi khac néu trén khong nam trong don
gia Hop dong ma hai bén da ky két, Cong ty PP ciing khong giai trinh cac chi phi khac
néu trén vé1 muc dich lam gi, co chi phi nao da dung cho viéc da thi cong hang muc ma
hai bén di thanh toan ngay 23/6/2010 khong ? CAc tai liéu ma Céng ty P xuét trinh
cho Toa an déu 1a ban photo, toan bd Phiéu giao hang bé tong photo md nhat khong doc
duoc ndi dung,cac Ban xac nhan khéi luong bé tong 1a ban photo nhung khong c6 chir
ky, dau cua dai dién phap nhan ciing nhu cta phap nhén, toan bd cac hop dong mua vat
liéu déu 1a ban photo. Khoan 1 diéu 95 B6 luat t tung dan su quy dinh : « Tai liéu doc
dwoc ndi dung dwoc coi la chimg cir néu la ban chinh hodc bdn sao ¢é cong chirng,
chitng thue hop phdp hodc do co quan té chire c6 tham quyén cung cdp , xdc nhdn”, tai
cap phic tham Cong ty PP xac nhan khong c6 ban chinh dé dbi chiéu vi thoi gian da
qua lau nén khéng thé tim duogc, do vay nhimg tai liéu ma Cong ty PP cung cép khdng
co gia tri theo quy dinh tai khoan 1 diéu 95 B0 luat tb tung dan sy. Hon nira vi¢c Cong
ty PP ké khai cac chi phi khic néu trén chi 1a don phuong khong c6 bat ky xac nhan
nao ctia Coéng ty KL cling nhu ctia Tu van giam sat , vi vay viéc Toa an cp so tham
khong chap nhan yéu cau ctia Cong ty PP doi thanh toan tién chi phi khac: mua ong
nhwra, mua dau, thué va van chuyén Contenner, phi quét don dudng, chi phi xay tudong
rao tam, phi gia cong cdp pha, bé tong ct thép, chi mua may bom, van chuyén da, bun
dat, phi thué may xuc tri gia 1.431.160.502ddng 1a ¢ can cir nén khong chap nhéan yéu
cau khang céo ciia Cong ty Pong Phong.

3/ Chi phi may moc va nhan cong trong thoi gian cho doi:



- Tai Ban tu khai thang 2/2012 Cong ty DP do 6ng Ngo Hung dai dién c6 dé nghi
: “Chi phi nhan céng cho: 355.918.333dong gom Liwcong trd cho 2 ky sw Pai Loan, 3
tro Iy van phong, 17 kj sw Viét Nam, 2 déc cong, 72 cong nhdn”, thay rang tai cip phiic
tham va tai phién toa phiic thim Cong ty PP thira nhan viéc ké khai 13 thyuc té, khong
c6 tai liéu chimg ctr chimg minh. Thay rang, Cong ty PP khong c6 hop dong lao dong,
bang chim cong, bang luong dé chimg minh viéc Cong ty PP da thué nhimg ngudi lao
dong néu trén tai cong trudng, khong co bat ky tai liéu ching cir nao chimg minh viée
nhimg ngudi lao dong néu trén ngdi chd thi cong, thoi gian ngdi chd thi cong 1a bao
nhiéu, tir thoi gian nao dén thdi gian ndo, khong c6 bat ky tai liéu chimg ¢t nao ching
minh viéc Cong ty PP da chi phi 355.918.333d6ng cho nhan cong cho thi cong, do vay
yéu cau ctia Cong ty PP doi chi phi nhan cong cho 1a khong co cin cir dé chap nhan.

- Tai Ban tu khai thang 2/2012 Céng ty PP do 6ng Ngb Hung dai dién c6 dé nghi
: “Chi phi thiét bi mdy méc cho thi cong: 5.409.970.300d6ng”, ciing twong tu nhu chi
phi nhan cong, Cong ty BP chi liét ké khong c6 bat ky tai liéu chung clir nao chimg
minh Cong ty PP di chi phi khoan tién 5.409.970.300d6ng. Tai phién toa phtc tham,
Cong ty PP thira nhan nhitng may moéc thiét bi néu trén 1a tai san cua Cong ty PP ,
Cong ty BP khong phai di thué may moc, trong truong hop Cong ty DP thi cong cong
trinh thi chi phi mdy méc duoc tinh vao don gia cong trinh, trong trudong hop Cong ty
PP khong tiép tuc thi cong cong trinh thi Cong ty PP yéu cau Cong ty KL thanh toan
chi phi may moéc chd tuong duong véi sb tién ma Cong ty PP cho thué may moc. Thiy
rang , may moc néu trén 1a ciia Cong ty PP , viéc chua thi cong dugc 13 nguyén nhan
bét kha khang , Cong ty PP ciing khong c6 tai liéu chimg cir ndo chimg minh khoan
tién 5.409.970.300d6ng 1a khoan thiét hai ciia Cong ty PP do may moc phai cho thi
cong tai cong truong, do vay yéu cau néu trén cua Cong ty PP 1a khong c6 cin ct dé
chép nhén.

4/ V& 13i suat, thué VAT : Do khong chip nhan yéu cau khéi kién nén yéu cau
tinh 13i thué VAT ctia Cong ty PP khong c6 cin cir dé chip nhan.

Tir nhitng phan tich trén thdy rang viéc Toa an cip so tham khong chap nhan
toan bo yéu cau khoi kién cua Cong ty PP 13 ¢ can c, do vay cin ctr khoan 1 diéu 308
B luat t6 tung dan sy khéng chip nhan yéu cau khang céo, yéu cau khoi kién cua
Cong ty PP giit nguyén ban an so thAm.

* V& an phi : Cong ty PP phai chiu an phi phuc tham.

* Vién Kiém sat nhan dan thanh phé Ha Noi ¢6 quan diém phu hop phép luét.

Tvr nhitng nhan dinh trén!



Can ctr vao diém e khoan 1 diéu 75, diéu 107, 108 Luat xay dung;

Cin ct khodn 1 diéu 147, khoan 1 diéu 148, khoan 1 diéu 308, diéu 313 Bo luat
td tung dan su.

Can cur khoan 3 diéu 26, Khoan 1 diéu 29, diéu 48 Nghi quyét s6 326/2016
UBTVQH cua Uy ban thuong vu Quéc Hoi quy dinh vé muc thu, mién, giam,thu , nop,
quan ly va st dung an phi , 1€ phi Toa an.

QUYET PINH

Xt : Khéng chip nhan yéu cau khang céo cua Cong ty TNHH k§ thuat xdy dung
DP ( Viét Nam ).

Giir nguyén Bdan dn Kinh doanh thwong mai so thdm so 27/2019/ KDTM — ST,
ngay 26,29 thang 11 ndm 2019 ciia Toa én nhin ddn Qudn NTL VA quyét dinh nhuw sau

1/ Khong chap nhan yéu cau khoi kién cua Cong ty TNHH k¥ thuat xay dung DP
( Viét Nam ) doi voi Cong ty c6 phan dau tu d6 thi KL vé viéc: “Yéu cau Cong ty ¢o
phan dau tu d6 thi KL thanh toan 11.657.932.538 ddng phét sinh tir Hop dong kinh té
HD-DA (Hop déng thi cdng hang muc coc dai tra va trong vay thugc duw &n Toa nha
da nang HongKong Tower tai 243 DLT , Ha Ngi) ky thang 9/2009 gitra Cong ty
TNHH k¥ thuat xay dung PP va Cong ty c6 phan dau tu d6 thi KL .

2/ An phi: Cong ty TNHH k¥ thuat xdy dung PP ( Viét Nam ) phai chiu
119.657.932d 4n phi kinh doanh thuong mai so tham va 2.000.000d 4n phi phtic tham,
duoc trir vao sb tién tam Gng an phi 59.828.000dong va 2.000.000d tai bién lai sd
0000780 ngay 16/02/2012 cua Chi cuc thi hanh an dan sy huy¢n Tur Liém, Ha Noi (nay
la quan NTL , Ha Ni1) va bién lai 8975 ngay 13/12/2019 cua Chi cuc thi hanh an dan su
quan NTL , Ha Noi, con phai ndp tiép 59.829.932dong.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luét thi
hanh an dan su thi nguoi duoc thi hanh an dan su, ngudi phai thi hanh an dan su co
quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh &n, tu nguyén thi hanh an hoac bi
cudng ché thi hanh &n theo quy dinh tai cac diéu 6,7 va 9 Luat thi hanh &n dan sy; thoi
hiéu thi hanh 4an duoc thuc hién theo quy dinh tai Biéu 30 Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu luc ké tir ngay 17/8/2020.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Toa an ND Qudn NTL ; A s - . N

- Vién kiém sdt ND TP Ha Ngi: Tham phan - Chu toa phién toa
- Puong su.

- Luu.



Nguyén Thi Hong Hanh

Cac Tham phan Tham phan - Chii toa phién toa
TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Péc 1ap - Tw do - Hanh phic

Ha Noi, ngay  thdang I nam 2020



Noi nhéan:
- TAND Quéan Hai Ba Trung. 2 , , A R
_VKSND TP Ha ngi Tham phan - Chu toa phién toa

- Puong su.

TM. Héi dong xét xir phiic thAm

- Luu.

Nguyén Thi Hong Hanh



