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Ban 4n s6: 83/2020/HS-ST
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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN HONG BANG, THANH PHO HAI PHONG
- Thanh phén Hpi dong xét xir so tham gom c6:
Tham phan - Chii toa phién toa: Ba Tran Thi Hai Yén
Céc Hoi tham nhén dan:
Ba Pang Thi Thu Hién
Ong Tran Ngoc Hai.

- Thuw ky phién toa: Ba Nguyén Thi Thanh Thuy - Thu ky Toa an nhan dan
quan Hong Bang, thanh phd Hai Phong.

- Dai dign Vién Kiém sdt nhéin din quin Héong Bang, thanh phé Hdii Phong
tham gia phién toa: Ong Lé Thanh Tung - Kiém sat vién.

Ngay 17 thang 12 nam 2020, tai try s& Toa 4n nhan dan quan Hong Bang, thanh
ph6 Hai Phong xét xtr cong khai vu an hinh sy thu 1y s6: 81/2020/TLST-HS ngay 23
thang 10 nam 2020 theo Quyét dinh dua vu an ra xét xir s6: 79/2020/QDXXST-HS
ngay 02 thang 12 nam 2020 déi véi cac bi cao:

1. NTTT, sinh ngay 10 thang 02 ndm 1997 tai Hai Phong. Noi DPKNKTT:
S6 42/21 dudong A, phuong B, quan C, thanh phd Hai Phong; noi tam tra: S6
31/40 dudong D, T 10, phuong E, quan F, thanh ph Hai Phong; nghé nghiép: Lao
dong tu do; trinh d§ van hoa: Lop 6/12; dan tdoc: Kinh; gidi tinh: Nir; ton gido:
Khong; qubc tich: Viét Nam; con ong G (di chét) va ba H (da chét); co chong 1a | va
hai con; tién 4n, tién sy: Khong; bi tam giit tir ngay 13/02/2020, tam giam tir ngay
18/02/2020; c6 mat.

2. NThThTh, sinh ngay 10 thang 02 nam 1997 tai Hai Phong. Noi
PDKNKTT: S6 42/21 duong A, phuong B, quan C, thanh phé Hai Phong; noi tam
trd: S6 31/40 duong D, T6 10, phuong E, quan F, thanh phé Hai Phong; nghé
nghi¢p: Lao dong tu do; trinh d6 van hoa: Lép 6/12; dan toc: Kinh; gidi tinh: Nir;
ton giao: Khong; quoc tich: Viét Nam; con 6ng G (da chét) va ba H (da chét); chua
c6 chdng, con; tién 4n, tién sy, nhan than: Tai Ban an sé 175 ngay 15/11/2013,
Toa an nhan dan quan Lé Chén, thanh phdé Hai Phong xir phat 09 thang ti nhung
cho hudng 4an treo, 18 thang thir thach vé t6i "Trong cap tai san" (da duoc x6a 4n
tich); bi bat tam gitr tir ngdy 13/02/2020, tam giam tir ngay 18/02/2020; c6 mit.



- Nguwoi lam chimg: Chi NLC1, anh NLC2, chi NLC3, chi NLC4, chi
NLC5, chi NLC6 va anh NLC7. Chj NLC1, NLC5, NLC6 c6 mit; anh NLC2, chi
NLC3, NLC4, anh NLC7 ving mit.

NOI DUNG VU AN:

Theo céc tai li¢u cé trong hd so vu 4n va dién bién tai phién toa, ndi dung vu an
duoc tom tit nhu sau:

Khoang 18 gio 30 phat ngay 11/02/2020, NTTT va em gai la NThThTh
cung cac ddi tuong NLC1, NLC2, NLC3, NLC5, Ha NLC4, NLC6 di an tai quan
“J” trén duong K. Dén khoang 22 gio 30 phut cing ngay, NTTT moi ca nhom dén
quan “L” tai s 62 M, N, O, Hai Phong dé nghe nhac. Khi t6i noi, ca nhom lay
ban tai ting 3 cua quan. Sau d6, NTTT bao NThThTh lay ma tdy chuan bj tir
trudc ra cho moi ngudi ciing s dung. NThThTh lay tir trong vi ra 01 to tién ménh
gia 1000 dong bén trong chtra Ketamine va chia doi s6 ma tdy trén ra 01 to tién
ménh gia 1000 dong khac. NThThTh dua cho NTTT 01 to tién chira Ketamine va
01 dng hit duoc quan bang to tién c6 ménh gia 100.000 ddng (6ng hat NTTT dé
trong tdi xach caa NThThTh tir trugc). Sau ¢6, NThThTh tiép tuc lay mot to tién
ménh gi4 5.000 dong dua cho NLC3 va bao NLC3 cuén lai thanh dng hat. NLC3
dong y cuon thanh ong hit va dua lai cho NThThTh. NThThTh dung 6ng hut
NLC3 dua dé sir dung ma tdy cho ban than, xong dua lai cho NLC1 va bao NLC1
di moi moi ngudi ciing sir dung ma tdy. NLC1 nhan s6 ma tay tir NThThTh va lan
luot moi NLC5, NLC4, NLC2, NLC3 sir dung ma tuy. S6 ma tiy NLC1 moi moi
ngudi clng st dung d4 duoc dung hét, con lai 01 to tién ménh gia 1000 dong va
6ng hat duoc cudn bang to tién ménh gia 5.000 dong NLC1 dé trén mat ban.
NTTT sau khi nhan ma tdy tor NThThTh da tu st dung, sau d6 moi NLC7 (la
nguoi diéu chinh nhac tai quan), NLC7 sir dung xong, NTTT cam sé ma tly nay
tiép tuc dua cho NLC1 dé moi moi ngudi. Khi NLC1 moi dén NLC5 thi Cong an
kiém tra bt qua tang.

Ban Két luan giam dinh s6 64/KLGD ngay 15/02/2020 va Ban Két luan
giam dinh s6 67/KLGD ngay 15/02/2020 ctia Phong K§ thuét hinh sy Cong an
thanh phd Hai Phong, két luan: “mdu tinh thé giri gidm dinh la ma tiy, c¢é khoi
liwong 0,07 gam, la loai Ketamine”; “tinh thé mau tring bam dinh trong cdc to
tién giri gidm dinh la ma tiy, la loai Ketamine. Khong di diéu kién xdc dinh khoi
lirong ciia tinh thé trén”.

Vat chung thu gilr: Lugng ma tuy loai Ketamine con lai sau gidm dinh c6
trong t& tién ménh gia 1000 dong da duoc niém phong trong 01 phong bi thu c6
ddu niém phong sb 64/2020PC09 va 01 t& tién ménh gia 1.000 dong, 01 dng hat
bang to tién gidy ménh gia 5.000 dong, 01 éng hut bang to tién polyme ménh gia
100.000 ddng, co tinh thé mau tring bam dinh 13 ma tay loai Ketamine da duoc
niém phong trong 01 phong bi thu ¢6 dau niém phong s6 67/2020PC09 cta Phong
K¥ thuat hinh sy - Cong an thanh phb Hai Phong.
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Tai ban Céo trang s6 70/CT-VKSHB ngay 16 thang 10 nim 2020 cta Vién Kiém
sat nhan dan quin Hong Bang, thanh phd Hai Phong truy td cic bi cao NTTT,
NThThTh déu vé toi “T6 chirc sir dung trai phép chat ma tay” theo diém b khoan
2 Diéu 255 ctia Bo luat Hinh suy.

Tai phién toa:

Cac bi cao NTTT, NThThTh khai nhan hanh vi da thyc hién phu hop véi noi
dung ban Cao trang ctia Vién Kiém sat nhan dan quan Hong Bang, thanh phd Hai
Phong.

Nguoi lam chung NLC1, NLC5, NLC6 khai phu hop véi 161 khai tai Co
quan diéu tra, pht hop v&i 10i khai ctia céc bi céo, bién ban bat ngudi pham toi
qua tang va cic tai liéu, chimg c khac ¢ trong hd so vu an. Nguoi 1am ching
NLC2, NLC3, NLC4, NLC7 Véng mat nhung co6 101 khai trong hd so va duoc
cong bd tai phién toa.

Pai dién Vién Kiém sat nhan dan quan Hong Bang, thanh pho Hai Phong gitr
quyén cong to luan toi va tranh luan: Gilt nguyén quan diém truy to cic bi cio nhu noi
dung ban Céo trang. Can clr vao tinh chét, mac do hanh vi pham t01, nhan than, cac
tinh tiét giam nhe cua céc bi céo, Kiém sat vién dai dién Vién Kiém sat nhan dan quan
Hong Béang dé nghi Hoi dong xét xtr: Ap dung diém b khoan 2 Piéu 255, Piéu 17,
Diéu 58, Diéu 38 va diém s khoan 1 Piéu 51 B luat Hinh su, xir phat NTTT vdi mue
an tir 08 ndm ti dén 08 nam 06 thang ti va NThThTh v6i muc an tir 07 nam 06 thang
ti dén 08 ndm tu déu vé t6i "To chirc stir dung trai phép chat ma tay"; Khong &p
dung hinh phat b6 sung 1a phat tién d6i voi cac bi céo; Tich thu tiéu huy s6 ma tdy
con lai sau giam dinh; Tich thu sung cong quy Nha nudc s tién 107.000 dong 1a
tién cac bi cdo sir dung 1am coéng cu pham toi; Cac bi cédo phai ndp an phi theo quy
dinh cua phap luat.

Sau khi két thac ph?m tranh ludn, cac bi cao noi 101 sau cung, dé nghi Ho1
dong xét xir xem xét giam nhe muc hinh phat, tao di€u ki¢n dé cac bi cdo duoc
huong sy khoan hong ctua phép luat.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cr vao cac tai li€u trong hd so vu an da duogc
tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

-Vétd tung:

[1] V& hanh vi, quyét dinh t6 tung ctia Co quan Piéu tra Cong an quan Hong
Bang, Piéu tra vién, Vién Kiém sat nhan dan quan Hong Bang, Kiém sat vién trong
qua trinh diéu tra, truy td da thuc hién dang tham quyén, trinh ty, thu tuc quy dinh
ctia BO luat T tung hinh sy. Qua trinh diéu tra va tai phién tda, cac bi cdo khong co
¥ kién hodc khiéu nai vé& hanh vi, quyét dinh ctia Co quan tién hanh té tung, ngudi
tién hanh t6 tung. Do d6, cic hanh vi, quyét dinh t6 tung ctia Co quan tién hanh t6
tung, nguoi tién hanh t6 tung da thuc hién déu hop phap.
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- V& tdi danh:

[2] Loi khai nhan cua cac bi cado NTTT, NThThTh tai phién toa théng nhét va
phtl hop véi 161 khai ctia cac bi céo tai co quan diéu tra, pht hop voi 101 khai ctia nguoi
lam chimg, bién ban bat ngudi pham t0i qua tang va céac tai liéu chimg ctr khac c6
trong hd so, khang dinh: Khoang 0 gio' 30 phut, tai ting 3 quan "L" s6 62 dudng M,
phuong N, quan O, thanh phé Hai Phong, NTTT c6 hanh vi chuan bi chat ma tay,
bd tri dja diém; NThThTh chuén bj dung cu st dung ma tay dé ban than céc bi céo
stt dung ma tiy va dua trai phép chat ma tay Ketamine vao co thé cia NLC2,
NLC3, NLC5 va NLC7 (NTTT, NThThTh, NLC2, NLC3, NLC5 va NLC7 khong
phai 1a ddi twong nghién chit ma tay). Kiém tra miu nudc tiéu cia NTTT,
NThThTh, NLC2, NLC3, NLC4, NLC5 va NLC7 déu c6 thanh phan chat ma tay
Ketamine. Nhu vy, hanh vi ciia cac bi cdo NTTT, NThThTh du yéu té ciu thanh
dong pham toi “T6 chirc st dung trai phép chat ma tuy” quy dinh tai Diéu 255 B
luat Hinh su.

[3] Do cac bi cao NTTT, NThThTh t6 chuc sir dung ma tity cho ban than va
nhiéu do1 tugng khac sir dung nén cac bi cao phai chiu tinh ti€t dinh khung “Po61
v6i nhiéu nguoi” theo diém b khoan 2 Biéu 255 B luat Hinh sy nhu két luan cia
Kiém sat vién la co can ctr, ding ngudi, ding to1 va ding phép luat.

- V& tinh chat, mirc do ctia hanh vi pham t61:

[4] Tinh chét cta vu an 1a rat nghiém trong, hanh vi pham tdi cta cac bi cao
1a nguy hiém, d3 xam pham ché d6 quan 1y dic biét cuia Nha nudc vé ct giit cac
chat ma tly, gdy anh hudng x4u dén tinh hinh an ninh chinh tri, trat ty an toan xa
héi. Vi vdy, can budc cac bi cao cach ly xa hoi mot thoi gian dé cai tao gido duc cac
bi cdo va rin de, dap ing yéu cau phong ngira chung.

[5] Céc bi cao cung nhau thuc hién tdé1 pham nén pham toi thude trudng hop
déng pham theo Diéu 17 Bo luat Hinh su. Vi vay, khi quyét dinh hinh phat can
xem Xxét vai trd cia ting bi cdo trong dong pham va cac tinh tiét ting ning, giam
nhe trach nhi¢m hinh sy do61 vdi tung bi cao dé phan hoa to1 pham cling nhu ap
dung mgt mirc hinh phat turong xtg theo quy dinh tai Piéu 58 Bo luat Hinh su.

- Xét vai trd, nhan than, tinh tiét ting ning, giam nhe trach nhiém hinh su
cua cac bi cao:

[6] DAy 1a vu 4n dong pham gian don, NTTT 1a ngudi khéi xuéng, chuan bi
ma tiy va bd tri dia diém; NThThTh 1a ngudi thuc hanh, chuan bi dung cu sir
dung dé dua trai phép chat ma tiy vao co thé cua nhiéu nguoi. Do do, vai tro cua
NTTT cao hon NThThTh nén NTTT phai chiu mirc hinh phat cao hon NThThTh.

[7] Cac bi cao NTTT, NThThTh khong c6 tinh tiét ting ning trach nhiém hinh
su theo quy dinh tai Piéu 52 B6 luat Hinh sy

[8] Nhan than bi cdo NTTT chua c6 tién 4n, tién su; NThThTh ¢6 01 tién an
da dugc x6a 4n tich, 1an vi pham nay bi cdo NThThTh thuc hién véi 16i 6 y nén
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can phai danh gia bi caéo NThThTh c6 nhan than x4u, ¥ thic chip hanh phép luat
kém. Tai co quan diéu tra va tai phién toa, cac bi cdo cé thai do khai bao thanh khén, t6
ra dn nan hdi cai nén déu duoc hudng tinh tiét giam nhe trach nhi¢ém hinh su quy dinh
tai diém s khoan 1 Diéu 51 Bo luat Hinh sur.

- V& hinh phat bd sung:

[9] Ngoai hinh phat chinh, cic bi cdo con co thé bi ap dung hinh phat bd
sung la phat tién quy dinh tai khoan 5 Piéu 255 Bo luat Hinh syu. Xét cac bi céo
thuc hién hanh vi pham té1 khong vi muc dich vu lgi, cac bi cdo khong cé thu
nhap 6n dinh nén Hoi dong xét xir khong ap dung hinh phat bd sung 1a phat tién
d6i v6i cac bi cdo.

- V& xtt ly vét ching:

[10] Can tich thu tiéu hiy lvong ma tiy loai Ketamine con lai sau giam
dinh da dugc niém phong trong 01 phong bi thu c6 dau niém ctua Phong K§ thuat
hinh sy - Cong an thanh ph6é Hai Phong. S6 tién 107.000 dong 1a coéng cu céc bi
céo sir dung dé pham tdi nén can tich thu sung cong quy Nha nudc theo quy dinh
tai diém c khoan 1 Diéu 47 B9 luat Hinh su; diém a khoan 2 Diéu 106 Bo luat T6 tung
hinh su.

- V€ cac van dé khac:

[11] Bbi v6i NLC5, Ha NLC4, NLC2, NLC7 va NLC3 ¢6 hanh vi sir dung
trai phép chat ma tay, Cong an quan Hong Bang di ra quyét dinh xt 1y hanh
chinh. NLC1 c6 hanh vi dong pham cung NTTT va NThThTh, nhung tinh dén
ngay thuc hién hanh vi pham t6i, NLC1 chua du 16 tudi (15 tudi 01 thang 24
ngay) nén khong phai chiu trach nhiém hinh sy vé toi "To chuc sir dung trai phép
chat ma tay" theo khoan 2 Diéu 12 B¢ luat Hinh su. NLC3 c¢6 hanh vi gilp
NThThTh cudn td tién ménh gia 5.000 dong thanh 6ng hit dé cac d6i tuong st
dung dua trai phép chat ma tly vao co thé. Xét hanh vi cia NLC3 mang tinh bot
phat, khong c6 sy ban bac phan cong tir trude, do d6 chua dén mire phai truy ciru
trach nhiém hinh su vé hanh vi dong pham trong viéc to chirc st dung trai phép
chat ma tay, nén Co quan Canh sat diéu tra Cong an quan Hong Bang khong xtr
ly.

[12] Bdi véi Son 1a ngudi cho NTTT ma tiy hién chua xac dinh duoc lai
lich, dia chi cu thé nén Co quan Canh sat diéu tra Céng an quan Hong Bang tiép
tuc xac minh lam rd x1r 1y sau.

Vi cac 18 trén,
QUYET PINH:

- Can ¢t vao diém b khoan 2 Diéu 255; Diéu 17; Diéu 58; diém s khoan 1 Diéu
51; biéu 38 cua Bo luat Hinh sy, xtr phat: NTTT 07 (bdy) nam 09 (chin) thang tu vé



t6i "T6 chirc st dung trai phép chit ma tuy". Thoi han chap hanh hinh phat ti tinh
tor ngay tam gitr ngay 13 thang 02 nam 2020.

- Can ctr vao diém b khoan 2 Diéu 255; Diéu 17; Diéu 58; diém s khoan 1 Diéu
51; Piéu 38 cua B ludt Hinh sy, xir phat: NThThTh 07 (bdy) ndm 06 (sau thang tii vé
t6i "To chire sir dung trai phép chat ma tuy". Thoi han chap hanh hinh phat ti tinh
tor ngay tam gitt ngay 13 thang 02 nam 2020.

- V& xur 1y vat chimg: Can ctr vao diém ¢ khoan 1 Piéu 47 Bo luat Hinh su;
diém a khoan 2 Diéu 106 Bo luat T6 tung hinh su, tuyén: Tich thu ti€u hty lugng ma
tay con lai sau giam dinh duoc niém phong trong 01 phong bi ¢6 ddu niém phong
s6 64/2020PC09 cua Phong Ky thuat hinh sy - Cong an thanh phé Hai Phong.
Tich thu sung cong quy Nha nudc s6 tién 107.000 (mot tram linh bay nghin) dong.

(Theo Quyét dinh chuyén vat chimg sb 70/QD-VKSHB ngay 16/10/2020 cta
Vién Kiém sat nhan dan quan Hong Bang, thanh ph6 Hai Phong va Bién ban giao,
nhan vat chimg ngay 30/10/2020 giita Cong an quan Hong Bang, thanh phd Hai
Phong va Chi cyc Thi hanh an dén su quan Hong Bang, thanh ph6 Hai Phong)

- V& an phi: Can ctr khoan 2 Piéu 136 B6 luat TS tung hinh su; diém a khoan 1
Piéu 23 Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 ndm 2016 ctia Uy ban
Thuong vu Quéc Hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va st dung
an phi va 1& phi Toa 4n, budc cac bi cdo NTTT, NThThTh mdi bi cdo phai nop
200.000 (hai trim nghin) d6ng an phi hinh sy so tham.

- Vé quyén khang céo: Cac bi cao NTTT, NThThTh duoc quyén khang cdo ban
an trong thoi han 15 ngay ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi nguoi dugc thi hanh dan sy, nguoi phai thi hanh dan sy co quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hodc bi cudng
ché thi hanh 4n theo quy dinh tai cic diéu 6, 7 va 9 Luat Thi hanh an dan sy; thoi
hi¢u thi hanh an thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dén su.

Noi nhgn: TM. HQI PONG XET XU SO THAM
- Bi céo; ‘ THAM PHAN - CHU TQA PHIEN TOA
- VKSND quén Hong Bang;

- VKSND thanh phé Hai Phong;

- TAND thanh phé Hai Phong;

- Co quan Piéu tra Cong an quan Hong Bang;

- Co quan THAHS Céng an quan Hong Bang;

- Cong an thanh phd Hai Phong;

- Trai tam giam Cong an TP Hai Phong;

- Chi cuc THADS quan Hong Bang;

- S& Tu phép thanh phd Hai Phong; Tran Thi Hai Yén
- Luu ho so vu an. °



