TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LONG AN Déc 1ap — Tu do — Hanh phiic
Ban an s: 24/2022/DS-PT
Ngay 24-01-2022
VIV Tranh chap doi tién 13i trong hop
dong xay dung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LONG AN

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Thdm phén - Chii toa phién toa: Ong Tran Tan Qudc

Cdc Tham phdn Ong Ping Vin Nhiing

Ong L& Minh Tuén

- Thu ky phién toa: Ong Nguyén Thanh Sang — Thu ky Tda an nhan dan
tinh Long An.

- Dai di¢n Vién Kiém sdat nhdn din tinh Long An tham gia phién toa:
Ong Huynh Pham Khanh - Kiém sat vién.

Ngay 24 thang 01 nam 2022 tai try so Toa an nhan dan tinh Long An tién
hanh xét xur phuc tham cong khai vu an thu 1y s6 487/2020/TLPT-DS ngay 28
thang 10 nam 2020 vé viéc “Tranh chap doi tién 1ai trong hop dong xay dung”.

Do ban 4n dan su so tham sd 33/2020/DS-ST ngay 28 thang 8 nim 2020
cua Toa 4n nhan dan thanh phd T bi khang cao.

Theo Quyét dinh dua vu an ra xét xt s6 506/2020/QD-PT ngay 24 thang
11 nam 2020, gifra cac duong su:

- Nguyén don: Cong ty C6 phan Pau tu va Phat trién dy an ha tang T.Dia
chi tru s¢ chinh: S6 31/21 Puong K, phuong H, quan T (nay la thanh pho T),
Thanh pho H6 Chi Minh.

Nguwoi dai dién theo phap ludt. CA)ngq Pha_}m Dﬁc T, sinh nam 71945, churc
vu: Chu tich Hoi dong quan tri Cong ty C6 phan Pau tu va Phat trién du an ha
tang T.

Nguwoi dai dién theo uy quyén: Ong Nguyen Ba H, sinh nam 1975, churc

vu: Chuyén vién tong hop Cong ty C6 phan Pau tu va Phat trién du 4n ha ting T
(Theo van ban uy quyén s6 162/2020/GUQ ngay 29/6/2020). (C6 mat).

- Bi don: Uy ban nhan dan tinh Long An. Dia chi try so: S6 61 duong N,
Phuong 1, thanh pho T, tinh Long An.

Ngueoi dai dién theo phdp ludt: Ong Nguyén Vin U — Chu tich Uy ban
nhan dan tinh Long An.



Ngueoi dai dién theo 1y quyén: Ong Nguyén Minh H1, sinh nim 1982;
Chtrc vu: Phé giam ddc Ban Quan 1y du 4n cong trinh giao thong — SO Giao
thong van tai tinh Long An (Theo van ban iy quyén sd 644/UBND-NCTCD
ngay 12/02/2020). (C6 mat).

- Nguoi co quy,é‘n lot, nghia vy lien quan: S¢ Giao thong vén tai tinh Long
An. Dia chi tru so: S6 66 Buong H, Phuong 2, thanh phd T, tinh Long An.

Ngueoi dai dién theo phdp Iudt: Ong Pang Hoang Tuan — Giam dbc So
Giao thong van tai Long An.

Ngueoi dai dién theo ity quyén:

1. Ong Pham Phuong Nam, sinh ndm 1969; Chtrc vu: Gidm dbc Ban Quan
1y du an cong trinh giao thdng — S Giao thong van tai tinh Long An.

2. Ong Nguyén Minh H1, sinh nim 1982; Chtric vu: Phé gidm doc Ban
Quan ly du an cong trinh giao thong — S¢ Giao thong van tai tinh Long An.

(Theo cac vin ban uy quyén s6 902/GUQ-SGTVT ngay 09/3/2020 va sd
3598/GUQ-SGTVT ngay 04/8/2020). (C6 mat).

- Nguoi khang cdo: Cong ty CO phan Pau tu va Phat trién du 4n ha ting
T, nguyén don.

NOI DUNG VU AN:

Trong don khoi kién ngay 18 théng 6 nam 2019, va cdc 1oi khai tiép theo
trong qud trinh to tung tai Toa an, nguyen don Cong ty Cé phan Pau tw va Phat
trién dw an ha tang T do 6ng Nguyén Ba H dai dién trinh bay:

‘Ngay 31/5/2013, Cong ty Co phan Pau tu va Phat trién dy an ha tang T
(goi tit 1a Cong ty T) va S Giao thong van tai Long An (la co quan dugc Uy
ban nhan dan tinh Long An uy quyén ky hop d6ng voi nha dau tu tai vin ban 50
2950/UBND-CN ngay 09/9/2011) ky hop déng xay dung chuyén giao (BT) sb
10A/2013/HD-B.T du an duong Thu Thira - Binh Thanh - Hoa Khanh doan tur
Tha Thira — Qubc 16 N2 (giai doan 1) (goi tat 1a Hop dong BT). Cin ct chu
treong di duoc Uy ban nhan dan tinh Long An chép thuin va ndi dung da duoc
thoa thuén trong hop dong thi sau khi cong trinh hoan thanh va duoc kiém toan,
quyet toan tong vbn dau tu thi bén A va bén B sé& ky phu luc hop dong xac dinh
lai tong von thanh toan cta du an, thoi diém phuong thic thanh toan va cach
tinh lai tra cham da dugc xac dinh trong phuong an tai chinh dinh kem hop dong
BT nay, cu thé: Pon gia thanh toan theo hd so dé xuét phé duyét tai Quyet dinh
s6 979/QD-UBND ngay 22/3/2013 cua Uy ban nhan déan tinh Long An vé viéc
phé duyét két qua chi dinh thau géi thau thiét ké ban vé& thi cong - du toan, quan
1y du an, thi cong xay dung va cac cong trinh khac con lai cua dy an. Bén A s&
thanh toan cho bén B tong vén thanh toan trong thdi han 03 nam, trong nim dau
ké tir ngay hoan thanh, nghiém thu dua vao sir dung sé& thanh toan 100 ty dong,
nam thir hai thanh toan 100 ty dong, nam cudi cing thanh toan hét phan con lai,
trong truong hop tinh can ddi duoc du ngudn von dé thanh toan thi sé thanh toan
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ngay dé giam phan 13i suat phat sinh sau nghiém thu ban giao. Lai suét tra chdm
lay theo thuc té nhung khong qua 12,35%/nam, 14i tra cham phat sinh trong ky
duoc xac dinh béng lai tra cham (x) du no téng von dau tu bén A chua thanh
toan (theo diém 5.3.2, khoan 5.3, diéu 5 cia Hop dong BT).

Thuc hién hop dong, Cong ty T da tién hanh dau tu, thi cong xdy dung
dung nhu hop dong da ky két, dén ngay 31/5/2016 coéng trinh duoc nghiém thu
ban giao dua vao sir dung voi tong gia tri 1a 219.259.038.000 dong, Uy ban nhan
dan tinh Long An d3 khong thanh toan toan bo sb tién trén ma chia thanh nhiéu
dot kéo dai trong 02 nim, ngdy thanh toan cudi cing 1a ngay 01/9/2017. Do d6
phat sinh tién 14i tra chdm, tinh dén ngdy 31/10/2018, tong tién 1di cham tra 1a
13.595.428.308 dbng S tién 14i cham tra dugc phat sinh thuc té dya trén s6 tién
vay huy dong von dau tu dy an tr Ngan hang B- Chi nhanh Long An va Quy
dau tu va phat trién tinh Long An va dugc Cong ty T thanh toan twong tng voi
s6 tién duoc co quan Nha nudc hoan tra timg dot.

Cong ty T da nhiéu 1an 1am viéc va giri vin ban yéu cau thanh toan s tién
1ai trén nhung Uy ban nhan dan tinh Long An khéng dong ¥ vé6i 1y do 1a thoa
thuan vé chi phi 1ai tra sau ngdy cong trinh dugc nghiém thu dua vao sir dung
gitta cac bén 1a khong phu hop véi hudéng dan tai Piéu 12 Thong tu
166/2011/TT-BTC ngay 17/11/2011 ctia Bo Tai chinh.

‘ cong ty T khoi kién yéu cau Uy ban nhan dan tinh Long An (Co quan uy
quyén cho S¢ Giao thong vén tai Long An ky hop dong voi Cong ty T) phai c6
nghia vu thanh toédn so tién 1ai cham tra 1a 13.595.428.308 dong.

Bi don Uy ban nhén dén tinh Long An va nguoi cé quyén loi, nghia vu
lién quan S¢ Giao théng van tdi tinh Long An do éng Nguyén Minh HI dai dién
trinh bay: Cong trinh duong Tha Thura - Binh Thanh - Hoa Khanh, doan tir Thu
thira — Qudc 16 N2 (giai doan 1) duoc Uy ban nhan dan tinh Long An thuc hién
theo hinh thae hop dong BT (Xay dung — Chuyén giao), tong chleu dai 16,4km,
ngudn von dau tu: Sau khi Cong trinh nghiém thu s& dugc bd tri von xay dung co
ban ctia Ngan sach tinh dé thanh toan, du an dugc Uy ban nhan dén tinh Long
An phé duyét tai Quyét dinh s6 2825/QD-UBND ngay 06/9/2011, phé duyét
diéu chinh theo Quyét dinh sé 1188/QD-UBND ngay 12/4/2012 va Quyét dinh
s6 441/QD-UBND ngay 24/01/2013. Thoi gian thuc hién tir nim 2013 dén nam
2016 (thanh toan dén nam 2018).

Dy 4n nay Uy ban nhan dan tinh Long An 1y quyen cho S¢ giao thong
vén tai tinh Long An lam co quan Nha nudc co thAm quyén trong viéc ky két va
thuc hién hop dong du an tai vin ban s6 2950/UBND-CN ngay 09/9/2011.

Ngay 31/5/2013 S¢ Giao thong van tai Long An ky hop dong voi Cong ty
Co phan Phat trién ha tang va bat dong san T (nay la Cong ty Co phan Pau tu va
Phét trién dy an ha tang T, goi tat 1a Cong ty T) tai hop dong sé 10A/2013/HP-
B.T, vé thi cong cong trinh dudng Thu Thira - Binh Thanh - Hoa Khanh, doan tir
Tha Thira — Qudc 16 N2.

- Tong mirc dau tu theo du an duge duyét: 424.329.283.000 dong.
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- Tong mirc dau tu theo Hop déng BT: 407.963.965.000 dong.
Thoit gian thuc hién 36 thang.

‘ Piéu kién thanh toan 1ai theo hop ddng BT: Khoan 5.1, diéu 5 cua hop
dong:

- Tai tiét 5.1.1.3, diém 5.1.1: “Téng mirc dau tw theo hop dong BT bao
gom chi phi lai vay cho Bén B. Chi phi lai vay duoc tinh toan theo Thong bao
két qua cudc hop s6 09/TB-SKHDT ngay 21/01/2013 ciia S6 Ké hoach va dau tw
va Quyét dinh sé 979/0P-UBND ngay 22/3/2013 ciia UBND tinh Long An”.

- Theo tiét 5.1.3.2, dié,m 5.1.3: “Chi phi lai vay sau thoi gian hoan thanh
Bén A va Bén B thong nhat gia tri tra khi dwoc co quan tham quyén chap
thuan”.

V& nguyén tac thanh toan va muc tra 1di cham dugc thoa thuan trong hop
dong ding nhu dai di¢n nguyén don trinh bay.

Cong trinh dugc nghiém thu hoan thanh dua vao st dung vao ngay
31/5/2016. Ngay 17/7/2017 Uy ban nhéan dan tinh Long An phé duyét quyet toan
von dau tu 14 238.479.963.000 dong Riéng gia tri quyét toan trong hop dong BT
la 219.259.038.000 dong, bao gém: Khdi luong hoan thanh: 199.521.753.000
déng; Lai vay BIDV (dén 31/5/2016): 18.272.698.000 dong; Lai vay Quy dau tu
(dén 31/5/2016): 1.464.587.000 dong.

Uy ban nhan dan tinh Long An di b tri von dau tu cong ké hoach hang
nam cho S¢ Giao thong van tai tinh Long An dé thanh toan day du cho Cong ty
T trong nam 2016 - 2017 (02 nam), tong sb tién thanh toan 1a 219.259.038.000
dong, thoi han giai ngan 1an dau 1a ngay 04/12/2016, giai ngan cudi ciing ngay
01/9/2017.

Y kién d6i v6i yéu cu ctia nguyén don:

Pbi véi s6 tien 219.259.038.000 dong Uy ban nhan dan tinh Long An
thanh toan cho Cong ty T thanh nhiéu dot, boi vi theo cam két trong hop dong
BT ké tir ngay cong trinh nghiém thu dua vao str dung s& thanh toan trong thoi
gian 03 nim, cong trinh nghiém thu ngay 31/5/2016 dén hét ngay 31/5/2019 thi
mo&i hét thoi gian thanh toan cho Cong ty T. Viéc Uy ban nhan dan tinh Long An
b tri von dé S¢ Giao thong van tai tinh Long An thanh toan cho Cong ty T toan
bd gia tri quyét toan cong trinh vao ngay 01/9/2017 1a sém hon cam két trong
hop dong BT.

Noi dung quyét toan hop doéng BT trude khi Uy ban nhén dén tinh phé
duyét da duoc Sé Tai chinh t6 chirc hop thong nhét s6 liéu quyét toan von dau tu
tai bién ban ngay 10/7/2017, tai cudc hop c6 6ng Tran Van H2, Phé Tong giam
dbc va ong Nguyen Trong Q, Pho truong phong Tai chinh ké toan cua Cong ty T
tham duy, ky thong nhat s6 liéu quyét toan, trong d6 c6 thong nhat chi phi 1ai vay
1a 19.737.285.000 dong tai cudc hop nay dai dién Cong ty T khong co ¥ kién dé
xudt, kién nghi gi lién quan dén 13i vay sau thoi gian nghiém thu cong trinh.

V& yéu cau thanh toan 14i tra cham:
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Tai tiét 5.1.1.3 diém 5.1.1, khoéan 5.1 diéu 5 cua hop déng BT thoéa thuan
“Téng mitc dau tw theo hop dong BT bao gom chi phi ldi vay ciia bén B. Chi phi
ldi vay duwgc tinh todn theo Théng bdo két qua cudc hop s6 09/TB-SKHPT ngay
21/01/2013 ciia S6 Ké hoach va Pdu tw va Quyét dinh sé 979/0P-UBND ngay
22/3/2013 cua UBND tinh Long An”.

Theo thong bao sd 09/TB-SKHDT ngay 21/01/2013 ctia S¢ Ké hoach va
Pau tu tinh Long An, vé thoi gian 13i ¢ théng nhat 13i phat sinh trong qua trinh
thi cong (khong qua 36 thang theo hop dong phu hop voi khoan 1 Diéu 12
Thong tu 166/2011/TT-BTC). Dbi voi phan cham tra sau khi ban giao toan bd
cong trinh, d6i v6i hop ddong BT cudc hop théng nhit “Viéc thanh todn sé thuc
hién theo huong dan cuia Bé Tai chinh vé viéc tinh ldi doi voi phd‘n cham tra
trén (S¢ Tai chinh dd c6 van ban so 19/STC-PT ngay 02/01/2013 giri B Tai
chinh vé tham khdo y kién viéc xdc dinh mike 1d@i vay va thoi gian tinh 1di vay du
dan lira chon nha thau theo phiwong thirc BT)”.

Tai tiét 5.1.3.2, diém 5.1.3, khoén 5.1 diéu 5 ciia hgp dong BT quy dinh
“Chi phi lai vay sau thoi gian hoan thanh Bén A va Bén B thong nhat gia tri trd
sau khi dwoc co quan co tham quyén chdp thudn”.

V& thoi gian tinh 13i vay phat sinh trong qua trinh thi cdng la khdng qua
36 thang theo hop dong.

Vé diéu kién thanh toan 1ai trd cham (sau ngay cong trinh duogc nghiém
thu, ban giao dwa vao st dung): Khoan 4 Diéu 1 cta Quyét dinh s6 116/QP-
SGTVT ngay 25/01/2013 cua Sé Giao thong vén tai tinh Long An vé viéc phé
duyét diéu chinh hé so yéu cau: “Bé sung phirong thirc thanh todn doi véi phan
chdm tra sau khi ban giao toan bé cong trinh: duoc tinh ldi sudt nhuw trong qua
trinh thi cong khi ¢6 hiedng dan ciia B tai chinh”.

Pén thoi diém quyét toan cong trinh khong c¢6 vin ban phap 1y nao cua
cap c6 thAm quyén chap thuan cho phép tinh 14i sau thoi gian nghiém thu cong
trinh, do day 1a cong trinh st dung von Nha nudc nén viée tinh toan cac khoan
muc chi phi dé 12p du an dau tu, lya chon nha thau, thuong thao, ky hop déng,
nghiém thu, quyét todn hop dong déu phai tuan tha theo cic quy dinh cua phap
luat timg thoi ky nén Uy ban nhan déan tinh Long An khong ¢6 co so thanh toan
tién 14i tra cham theo yéu cau ctia Cong ty T nén dé nghi bac toan bd yéu cau
khéi kién cia nguyén don.

Tai ban én dan sw so tham soé: 33/2020/DS-ST ngay 28 thang 8 nam
2020, Toa an nhan dan thanh phd T d3 tuyén xu:

Khoéng chap nhan toan bd yéu cau khai kién ctia Cong ty C6 phan Pau tu
va Phat trién du an ha téng T d6i v6i Uy ban nhan dén tinh Long An.

Ngoai ra, Toa an cap so tham con tuyén vé nghia vu cham thi hanh an; 4n
phi; quyén khang cdo; quyén yéu cau, nghia vu va thoi hiéu thi hanh an.

Ngay 11/9/2020, Toa an nhan dan tinh Long An nhén dugc don khang cao
ciia Cong ty CO phan Dau tu va Phat trién du an ha ting T dé ngay 10/9/2020



khang c4o yéu cau Toa an cap phic tham xir chap nhan toan b yéu cau khoi
kién cia nguyén don.

Tai phién toa phiic tham: Pai dién nguyén don khong rat don khai kién
va gitt nguyén yéu cau khang cdo; cic bén khong thoa thuin duoc voi nhau vé
viéc giai quyét vu an.

Ong Nguyén Bd H trinh bay: Tai Vian ban sd 4669/BTC-DT ngay
10/5/2021 cta Bo Tai Chinh ghi: “phdp ludt vé quan 1y chi phi dau tw xdy dung
cong trinh, Théng tw sé 166/2011/TT-BTC khéng c6 cdc quy dinh vé ldi vay tra
cham sau thoi gian xdy du’ng dy dan BT va khong co quy dinh cdc bén khong
dwoc thod thudn, ky két cac ndi dung vé ldi vay trd chdm sau thoi gian xdy dung
trong hop dong dw dn BT”, dong thoi cong van xac dinh day la vu an dan su, dé
nghi can cu phap luét dan su dé giai quyét noi dung tranh chap gitra cac bén.
Nhu vay phéap luat van cho phép cac bén duoc quyén thoa thuan vé 13i vay tra
cham sau thdi gian nghiém thu va trong hop dong BT hai bén ¢6 thoa thuin vé
nghia vu ctia Uy ban tinh tra khoan 13i nay nén dé nghi chip nhin yéu cau khang
cdo, stra ban an so tham, chép nhan yéu cau khoi kién cua nguyén don.

Ong Nguyén Minh HI trinh bay: Ong thong nhit v6i ndi dung ctua Vin ban
s6 4669/BTC-DT ngay 10/5/2021 cua B6 Tai Chinh, ndi dung cong vin ghi cac
bén c6 quyén thoa thuan vé 13i vay tra cham sau thoi gian nghiém thu trong hop
d6ng BT. Tuy nhién trong hop dong BT giira hai bén c6 ghi: “Chi phi ldi vay
sau thoi gian hoan thanh Bén A va Bén B thong nhdt gid tri trd khi dwoc co
quan c6 tham quyén chdp thudn”, dy 1a thoa thuan c6 diéu kién nhung dén thoi
diém nay khong co co quan c6 tham quyén hodc phap luat chip thuan cho phép
tra 13i tra chAm nén thoa thun nay khong phat sinh hiéu lyc. Vi vay dé nghi bac
khang cdo ctia nguyén don, gitt nguyén ban an so tham.

Ngoai ra, ng H va dng H1 van giit nguyén cac y kién da trinh bay & cap
so tham.

Kiém sat vién phat biéu y kién:
Vé tinh hop 1¢ cua khang cdo: Pon khang cao lam trong han luat dinh nén
dugc xem xét theo trinh tu phuc tham.

V& chap hanh phép luat: Ké tir khi thu 1y vu 4n cho dén trudc thoi diém Hoi
dong xét xir nghi an Tham phan, Hoi dong xét xtr, Thu ky phién toa di tuan thi
dung nhimg quy dinh ctia B luat t6 tung dan sy, nhitng nguoi tham gia t6 tung
da chap hanh dung phép luat.

Vé giai quyét yéu cau khang cao: Trong hop dong BT céc bén thoa thuan
chi phi tra 1i vay sau thoi gian hoan thanh khi dugc co quan c6 tham quyén
chap thuan nhung dén thoi diém hién nay khong c6 vin ban phap luat nao quy
dinh hodc dugc co quan c6 thim quyén chap thuan viéc thanh toan 14i tra cham
sau thoi gian nghiém thu cong trinh. Trén thyc té Uy ban tinh da thanh toan céac
khoan chi phi dau tu theo hop dong BT cho nguyén don trudc thoi han thoa
thuan do d6 khéng c6 can clr chdp nhan yéu cau khoi kién ciing nhu yéu cau
khang c4o ctia nguyén don, dé nghi gitt y 4n so tham.
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NHAN PINH CUA TOA AN

Vé thii tuc té tung:

[1] Toa éan cap so tham xac dinh tham quyén Toa an giai quyét, quan hé
phap luat tranh chap, nguoi tham gia t6 tung va xét xir 6 mat cac duong su 1a
phu hop vé6i quy dinh tai Diéu 26, 35, 39, 227 Bo luat t6 tung dan su, ban an so
thadm dam bao thu tuc td tung.

[2] Tai phién toa phuc tham, nhitng nguoi duoc Toa an triéu tap co6 mat day
du, Toa an tién hanh xét xr theo trinh ty phiic tham 1a phu hop quy dinh tai Biéu
296 B0 luat t6 tung dan su.

Vé vige gidi quyét yéu ciu khdng cdo:
[3] Sau khi nghién ctru toan b ndi dung vu an, céc tai liéu chung ctr thu
thap duoc, Hoi dong xét xir thay rang:

[4] Hop dong xay dung chuyén giao (BT) sé 10A/2013/HD-B.T du 4n
duong Thu Thira - Binh Thanh - Hoa Khanh doan tir Tha Thira — Qudc 16 N2
(giai doan 1) ngay 31 thang 05 nam 2013 duoc xac lap gitra Cong ty T va Sé
Giao thong van tai tinh Long An (la co quan duoc Uy ban nhan dan tinh Long
An uy quyén ky hop ddng véi nha dau tu), tai tlet 5.1.1.3, diém 5.1.1, khoan 5.1
diéu 5 cua hop ddéng BT cac bén thoa thuin: “Tong mikc dau tw theo hop dong
BT bao gom chi phi ldi vay ciia bén B, chi phi ldi vay dwoc tinh theo Théng bdo
két qua cude hop so 09/TB-SKHPT ngay 21/01/2013 cia S Ké hoach va Pau
tw va Quyét dinh so6 979/0P-UBND ngay 22/3/2013 ciia Uy ban nhén dan tinh
Long An . Tai tiét 5.1.3.2, diém 5.1.2, khoan 5.1 diéu 5 cta hop dong BT cac
bén thoa thuan: “Chi phi ldi vay sau thoi gian hoan thanh Bén A va Bén B thong
nhdt gid tri trd khi dwoc co quan co tham quyén chdp thudn”. Nhu vy, theo
thoa thuan tai tiét 5.1.3.2 nay thi day 1a thoa thuan co diéu kién va chi khi diéu
kién “dwoc co quan cé tham quyén chdp thudn” thi thoa thuan vé thanh toan 1ai
tra cham mai phat sinh hi¢u luc theo Piéu 125 B6 luat Dan sy nam 2005.

[5] Tai Thong bao sé 09/TB-SKHDT ngay 21/01/2013 ctia Sé Ké hoach
Pau tu tinh Long An, vé thoi gian tinh 13i quy dinh: “thong nhdt ldi phat sinh
trong qud trinh thi céng (khong qud 36 thing theo Hop dong — phii hop voi
khodn 1 diéu 12 Théng tw s6 166/2011/TT-BTC). Doi véi phin chdm tra sau khi
ban giao toan by cong trinh, cugc hop thong nhat tinh toan doz véi phdn chdm
tra theo mirc i sudt nhw trong qud trinh thi céng vao téng vén dau tur theo Hop
dong BT. Viéc thanh toan sé thuc hién theo huong dan cia Bé Tai chinh vé viéc
tinh 1di doi véi phan chdm trd trén (S tai chinh da ¢ vin ban sé 19/STC-PT
ngay 02/01/2013 gdi Bé Tai Chinh vé viéc tham khdo y kién viéc xdc dinh ldi
vay va thoi gian tinh 1di vay du dn lya chon nha thau theo phwong thirc BT)”.

[6] Tai cong vin s6 1590/BTC-PT ngay 29/01/2013 ctia Bo Tai chinh c6 y
kién nhu sau: “2. Ldi sudt dp dung doi véi khoan von vay ciia nha dau tw thuc
hién theo quy dinh tai Péu 12 Théng tw sé 166/2011/TT-BTC ngay 17/11/2011
cua Bo Tai Chinh”.



[7] Theo huéng dan tai khoan 1, Diéu 12 Thong tu sb 166/2011/TT-BTC
ngay 17/11/2011 cta B Tai Chinh quy dinh:

“l. Ldi vay huy dong von ddu tw ciia nha dau tw trong thoi gian xdy dung
cong trinh dwge tinh trong tong mirc dau tw dw dn. Thoi gian tinh lai vay t6i da
khéng vuweot qud thoi gian xdy dung cong trinh theo hop dong, dwoc tinh theo
mirc cam két va tién dg huy dong cdc nguon von vay theo hop dong, song mirc
vay toz da cua Nha dau tw dwoc xdc dinh bang ty 1é von phai huy dong ngoai
nguon von chii s¢ hivu theo quy dinh tai Piéu 5 Nghi dinh sé 108/2009/NP-CP
cua Chinh phu.

_ 2. Lai vay huy dong von dau tw cua nha dau tw chi dwoc dp dung doi voi
phan von Nha dau tw phai di vay dé dau tw dy an BOT, BTO, BT; khong tinh lai
vay doi voi phan von chu so hitu Nha dau tw phai dam nhdn theo quy dinh...”.

[8] Nhu vay, theo huéng dan tai Thong tu 166/ 2011/TT-BTC ngay
17/11/2011 cua Bo Tai chinh, thi thoi gian tinh 131 vay phat sinh to1 da trong qua
trinh xay dung cong trinh la 36 thang.

[9] Ngay 26/3/2021, Toa 4n nhan dan tinh Long An c¢6 Vian ban sb 41/TA-
KT gtri B6 Tai chinh tham khao ¥ kién vé yéu cau tinh 13i trd chdm trong truong
hop tranh chip giita Céng ty T va UBND tinh Long An. Ngay 10/5/2021, Bo
Tai Chinh c6 Vin ban s6 4669/BTC-DT phan hoi vin ban clia Toa 4n nhan dan
tinh, c6 ndi dung xac dinh: Phap luat vé quan 1y chi phi dau tu xay dung cong
trinh, Thong tu s6 166/2011/TT-BTC khong c6 cac quy dinh vé 13i vay tra cham
sau thoi gian xay dung du 4an BT va khong c6 quy dinh céc bén khong dugc thoa
thuan, ky két cac noi dung vé 13i vay cham tra sau thoi gian xdy dyng trong hop
dong BT, dong thoi day la vy an dan sy, dé nghi can ct phap luat dan su dé giai
quyét ndi dung tranh chap giira cac bén theo quy dinh.

[10] Tir nhiing cin cir trén, xét thdy rang trong hop dong BT céc bén chi
thoa thuan chi phi tra 13i vay sau thoi gian hoan thanh khi dugc co quan c6 thim
quyén chap thuan. Tuy nhién, dén thoi diém xét xtr so tham va hién nay khong
c6 van ban phap luat ndo quy dinh hodc dugc co quan c6 tham quyen chap thuan
viéc thanh toan 13i tra cham trong hop dong BT nén thoa thuan tai tiét 5.1.3.2 vé:

“Chi phi ldi vay sau thoi gian hoan thanh Bén A va Bén B théng nhat gid tri tra
khi dwoc co quan cé tham quyen chap thugn” 1a khong phat sinh hiéu luc do
diéu kién “dwoc co quan c6 tham quyén chdp thudn” da khong xay ra theo Diéu
120 B9 luét Déan sy 2015. Do d6 khdng ¢ can ctr chap nhan yéu cau khai kién
cling nhu yéu cau khang cao cua nguyen don, can gitr nguyén ban an so tham
nhu ¥ kién phat biéu ciia Kiém sat vién tham gia phién toa. Nguyén don phai
chiu an phi phiic thim 300.000 dong.

Vi cac lé trén,
QUYET PINH:

Cian ctr khoan 1 Diéu 308 Bo luat td tung dan sy.



Khéng chap nhan khang céo cua Cong ty Co phan Pau tu va Phat trién dy
an ha tang T.

Gilr nguyén Ban an dan su so thél}l s6: 33/2020/DS-ST ngay 28 thang 8
nam 2020 cua Toa 4n nhan dan thanh pho T.

Can ctr cac Piéu 26, 35, 39, 147, 148 B luat T6 tung dan su;

Ap dyng Diéu 144 Luat xay dung; Dicu 120, khoan 6 Dicu 402 By luat
Dan sy nam 2015; Diéu 26, 29 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 ciia Uy ban thuong vu Qudc hoi.

Tuyén xur:

1. Khong chap nhén yéu cau khoi kién cua Cong ty C6 phan Pau tu va Phat
trién du an ha tang T vé viéc yéu cau Uy ban nhan dan tinh Long An phai thanh
toan sb tién 14i tra cham 1a 13.595.428.308d (Muodi ba ty nim tram chin muoi
1am triéu bdn trim hai muoi tim ngan ba trim 18 tdm dong).

2. V& an phi:

- Budc Cong ty C6 phan Pau tu va Phét trién dy an ha ting T phai chiu
121.595.428 dong an phi dan su so thim, nhung duoc khau trir vao tién tam tng
an phi da nop 60.797.714 d theo bién lai thu s6 0004194 ngay 10 thang 01 nam
2020 cta Chi cyc Thi hanh 4n déan su thanh phd T; Cong ty T con phai ndp tiép
60.797.714 d6ng (Sau muoi triéu, bay tram chin muoi bay ngan, bay trim mudi
bbn ddng) &n phi dan su so tham.

- Cong ty CO phan Pau tu va Phat trién du an ha tang T phai chiu 300.000d
an phi dan su phuc tham, nhung dugc trir vao s tién tam ung an phi di nop
300.000d theo bién lai thu s6 0004738 ngay 11/9/2020 ctia Chi cyc Thi hanh an
dan su thanh phé T; Cong ty T da ndp du an phi dan sy phtic tham.

3. Vé nghia vu cham thi hanh an: Ké tir ngdy ban an, quyét dinh c6 hiéu luc
phap luat (d6i voi cac truong hop co quan thi hanh an c6 quyén chu dong ra
quyét dinh thi hanh 4n) hodc ké tir ngay c6 don yéu cau thi hanh an cta ngudi
duoc thi hanh an (d6i voi cac khoan tién phai tra cho ngudi duoc thi hanh an)
cho dén khi thi hanh xong tit ca cac khoan tién, hang thang bén phai thi hanh an
con phai chiu khoan tién 13i ctia sb tién con phai thi hanh an theo muc 1di suét
quy dinh tai khoan 2 Diéu 468 B luat Dan sy nam 2015.

4. Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh dn dan sy thi nguoi1 dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a va 9
Luat Thi hanh an dan sy; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai
Piéu 30 Luat Thi hanh an dan su.

5. Ban an phiic tham c6 hiéu luc thi hanh ké tir ngay tuyén an./.



Noi nhin: TM. HOI PONG XET XU PHUC THAM
- TANDCC tai Tp. H Chi Minh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Long An;

- TAND huyén;

- Chi cuc THADS huyén;

- Puong su;

- Luu ho so vu 4n.

Tran Tan Quoc
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