TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc 1ap — Ty do — Hanh Phiic

Quyét dinh giam déc thAm
S6: 159/2022/DS-GDT

Ngay: 13/5/2022
V/V: Tranh chip hQ*p,d(‘”)ng vay tai san,

Tranh chap hui
NHAN DANH
NUOC CONG HOA XA HQOI CHU NGHIA VIET NAM
UY BAN THAM PHAN

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
Thanh phin Uy ban Tham phdn Toa dn nhén din cdp cao gom cé:
Thdm phan — Chii toa phién toa: Ong Bui Pic Xuan
Cdc tham phan: Ong Pham Hong Phong
Ong T6 Chanh Trung
Thuw ky phién toa: Ong Nguyén Khanh Chinh - Tham tra vién.
Dai dién Vién Iiié:m sdt nhin déin cép cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ong Bui Minh Nghia - Kiém sat vién.
Ngay 13/5/2022, tai tru s Toa an nhan dan cép cao tai Thanh phd Ho Chi

Minh m¢ phién toa gidm doc tham vu an dan su v€ “Tranh chdp hop dong vay,
hui”, gitra cac duong su:

1. Nguyén don: Ba Trwong Thi T, sinh nam 1985;
bia chi: X

2. Bi don

2.1. Ong Nguyén Vin Kh, sinh nim 1963;
2.2. Ba H6 Thi D, sinh nim 1965;

Cung dia chi: Y.

3. Ngueoi c6 quyén loi, nghia vu lién quan:
3.1. Ong Nguyén Vin L, sinh nam 1977;
bia chi: Z.

3.2. Ba Nguyén Hong Ngh, sinh nam 1989;
bia chi: M.



NOI DUNG VU AN

Tai Pon khéi kién ngay 30/7/2020 va trong qud trinh t6 tung, Nguyén don
ba Truong Thi T trinh bay:

Vé tién hui: Ngay 15/01/2018 (am lich), ba m& day hui 5.000.000 dong, 18
chan, mdi nam khui 02 14n, du tinh ngay 15/01/2026 (d4m lich) man hui. Ong Kh,
ba D tham gia 03 chan va lan luot hdt hét, dén nay con no 03 1an hui chét 1a
15.000.000 déng, nhung cac bén da thoa thuédn viéc thanh toan nén ba rut lai yéu
cau khai kién nay. Ngay 15/02/2019, ba m¢d day hui 3.000.000 dong, 22 chan,
mdi thang khui 01 1an, dy tinh dén ngay 15/10/2020 (4m lich) mén hyi. Ba D,
6ng Kh tham gia 01 chan, ngay 21/4/2019 hét hui 37.050.000 dong, trir hoa
héng 1.500.000 dong, ba giao cho ba D 35.550.000 déng. Tinh dén ngay xét xir
thi ba D, 6ng Kh no hui chét 10 1an bang 30.000.000 dong.

Vé tién vay: Ba D, 6ng Kh vay cta ba cac khoan sau:

Ngay 02/11/2018 (4m lich) vay 5.000.000 dong, 13i 60%/thang, dong lai
dén thang 02/2020 (dm lich) thi ngung, con no 14i dén nay 1.500.000 dong, cong
von va i 13 6.500.000 dong; Ngay 21/02/2020 (am lich) vay 21.000.000 ddng,
131 60%/thang, khong dong 1i, no 13i dén nay 11.340.000 dong, cong von va 1ai
32.340.000 ddng; Ngay 25/4/2020 (am lich) vay 10.000.000 ddng, Ilai
60%/thang, khong dong 13i, ng 13i dén nay 3.600.000 dong, cong vén va lai
13.600.000 dong; Ngay 25/4/2020 (am lich, thang nhuan) vay 4.500.000 dong,
lai 60%/thang, khong dong 13i, con no 13i dén nay 1.350.000 dong, cong von va
1ai 5.850.000 dong; Ngay 21/5/2020 (am lich) vay 4.500.000 dong, lai
60%/thang, khong dong 13i, con no 13i dén nay 1.080.000 dong, cong von va lai
5.580.000 dong.

Ba khoi kién yéu cau ba D, dng Kh phai tra tién no hui 30.000.000 dong va
tién vay 45.000.000 dong, khong yéu cau tinh I4i. Tong cong tién hiu va vay
phai tra 1a 75.000.000 dong.

Qud trinh cung cdp chimng cit, bi don 1a bd Hé Thi D va 6ng Nguyén Vin
Kh trinh bay:

Ong ba khong tham gia day hui ngay 15/02/2019 nhu ba T trinh bay. Ong
ba chi vay ba T 4.000.000 dong ngay 25/3/2020 (dm lich), khong con khoan vay
nao khac. Ngay 15/4/2020 (am lich), 6ng ba d3 thanh toan dit diém cho ba T,
khéng 1am bién nhén, khong con no ba T. Vi vdy, 6ng ba khong dong ¥ véi cac
yéu cau khai kién ctua ba T.

Tai Ban an dan sy so tham sd 227/2020/DS-ST ngay 17/12/2020, Toa an
nhan dan huyén T, tinh C quyét dinh (tom tét):



Pinh chi xét xir phdn yéu cdu cia ba Trieong Thi T doi éng Nguyén Vin Kh
va ba Ho Thi D thanh todn 15.000.000 dong.

Chdp nhdn mét phan yéu cau khéi kién ciia ba Trwong Thi T, budc éng
Nguyén Van Kh va ba Ho Thi D thanh toan cho ba T tién vay cd von va ldi bang
4.571.000 dong.

Khéng chdp nhdn yéu cau ciia ba T doi véi 40.571.000 dong khodn tién vay
con lai va 30.000.000 d&ng tién hui.

Ngoai ra, Toa an cap so thim cOn quyét dinh vé an phi, quyén khang céo
cua cac duong su.

Ngay 30/12/2020, nguyén don khang cio theo huéng chip nhan toan bd
yéu cau khoi kién cua nguyén don.

Tai Ban 4n dan su phac tham sé 56/2021/DS-PT ngay 24/3/2021, Toa an
nhan dan tinh C quyét dinh (¢6m tdr):

Chdp nhdn khéang cdo cia ba Truong Thi T, siva ban dn so tham:

Dinh chi xét xir phan yéu cdu ciia ba Truong Thi T doi éng Nguyén Vin Kh
va ba Hé Thi D thanh toan 15.000.000 dong doi véi ddy hui 5.000.000 dong
khui ngay 15/01/2018 (am lich).

Chdp nhdn mét phan yéu cau khéi kién ciia ba Trwong Thi T, budc éng
Nguyén Van Kh va bd Ho Thi D thanh todn cho ba T tién vay va tién hui la
34.571.000 dong.

Khéng chdp nhdn yéu cau cua ba Trieong Thi T doi ba Ho Thi D, dng
Nguyén Van Kh thanh todn tién vay bang 40.429.000 dong.

Ngoai ra, Toa an cip phuc tham con quyét dinh vé an phi, nghia vu cham
tra, quyén va nghia vu trong giai doan thi hanh an.

Ngay 05/4/2021, dng Nguyén Vin Kh, ba Ho Thi D ¢6 don dé nghj xem xét
lai Ban an phic tham theo thu tuc giam déc tham (phan tién hui).

Tai Quyét dinh sé 65/QD-VKS-DS ngay 24/3/2022, Vién trudng Vién
kiém sat nhan dan cap cao tai Thanh phé H5 Chi Minh khang nghi Ban 4n déan
su phuc tham néu trén. D& nghi Uy ban Tham phan Tda 4n nhan dan cip cao tai
Thanh phé H6 Chi Minh xét xir giam ddc tham hay Béan an dan sy phuc tham sd
56/2021/DS-PT ngay 24/3/2021 cta Toa an nhan dan tinh C va hay Béan an dan
su so tham sb 227/2020/DS-ST ngay 17/12/2020 cua Toa an nhan dan huyén T,
tinh C dé xét xtr lai theo thu tuc so tham.

Tai phién toa giam ddc thAm, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phé H6 Chi Minh dé nghi Hoi ddng xét xtr giam dbc tham chip nhan



khang nghi ctia Vién truéng Vién kiém sat nhan dan cap cao tai Thanh phd Ho
Chi Minh.

NHAN PINH CUA TOA AN

[1] Ba Truong Thi T cho rang 6ng Nguyén Vian Kh, ba H6 Thi D tham gia
day hui 3.000.000 dong do ba T m& ngay 15/02/2019 (AL). Ngay 21/4/2019 dng
Kh, ba D hét hui 37.050.000 dong, trir hoa hong 1.500.000 dong, thuc nhan
35.550.000 ddng. Sau khi hét hui 6ng Kh, ba D khong dong hui chét nén ba T
khoi kién yéu cau Toa an budc 6ng Kh, ba D phai tra cho ba 30.000.000 dong
(twong duong 10 1an déng hui chét). Ba T cung cip chimg ctr chtimg minh 6ng
Kh, ba D c6 tham gia 1a cac “Gidy giao wéc” kém theo danh sach, dia chi cta 22
hui vién tham gia, trong d6 hui vién tham gia ding vi tri thr 7 c6 gach xo0a tu
“Huong” thanh “Diéu”. Ba D va ong Kh khang dinh khong tham gia day hui
nhu ba T trinh bay, khong dong ¥ véi yéu cau khoi kién cua ba T.

[2] Hb so vu 4n thé hién tai phién toa so thAm ngay 17/12/2020 c6 mat 04
hui vién gom: Nguyén Thi T, Pham Sin G, Nguyén Ta N va Huynh Hong D.
Cac hui vién nay trinh bay c6 tham gia choi day hui ngay 15/02/2019, ngoai ba
Pao trinh bay co biét ba D tham gia choi thay cho “Huwdng”; ba Thé trinh bay c6
ba c6 tham gia choi ddy hui (khong thé hién trinh bay ba D ¢6 tham gia choi hay
khong); ba G6 va ba Nga trinh bay ba D ¢6 tham gia choi.

Toa an cdp so thAm khong thu thap ching cr 14y 101 khai hodc triéu tap
hui vién tén “Huong” cling nhu 161 khai cac hui vién khac trong day hui, cho dbi
chat ma cho rang bén bi don khong thira nhan, cac tai liéu, chimg ¢t bén nguyén
don ndp “la tai liéu tdi ldp, phdt sinh sau khi tranh chdp, khéong thuyét phuc” dé
quyét dinh khong chdp nhan yéu cau cua ba T doi ba D, éng Kh thanh toan tién
hui 30.000.000 dong 1a thu thap chimg cr chua day du, quyét dinh khong chip
nhan yéu cau ctia nguyén don chwa c6 co sd vimg chic.

[3] Tai cdp phuc tham, nguyén don 1a ba T cung cip cac “To tuwong thudt”
1a gidy viét tay hodc danh may (khong c6 coéng chimg, chimg thuc ciia co quan
c6 thdm quyén) cua 05 hui vién: Nguyén Thi T, Pham Sin G, Nguyén Ta N,
Huynh Hong B va Pham Kim N. Theo cic “To twong thudt’ cia cac hui vién
trén déu thé hién ba D c6 tham gia choi ddy hui ngay 15/02/2019 thay cho
“Huong” 01 chan hui, trong d6 “To twong thudt” cua ba GO thé hién noi dung
chdng ctia ba c6 tham gia 02 chan hyi, do khong c6 kha ning déng nén kéu ba T
kiém nguoi khac sang lai, ba T kéu ba D choi.

Tda an cap phtc tham khong phat hién ra viéc Toa an cdp so thim thu
thap chung ctr chua day du va chi dya trén danh sach hui do nguyén don cung
cap va cac “To twong thudt” 1a gidy viét tay hodc danh mdy (khéng c6 cong
chtng, ching thue cta co quan ¢6 thim quyén) caa 05 hui vién dé xac dinh dng
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Kh, ba D phai thanh toan tién hyi 30.000.000 dong cho ba T 1a thu thap chimg
ctr chua day du va chua cé co s& viing chic.

[4] Toa 4n cap so tham, cip phic tham giai quyét 02 quan hé phap luat
tranh chap 13 "Tranh chdp hop dong vay tai san" va "No hui". Sau khi xét xur
phuc tham, khong c6 dwong sy ndo khiéu nai phan quyét dinh ctia Toa an cip
phuc thim vé hop dong vay. Ong Kh, ba D chi dé nghi xem xét theo thu tuc
giam doc tham d6i v6i phan no hui va Khang nghi ciia Vién kiém sat nhan dan
cap cao tai Thanh phé H6 Chi Minh chi nhan dinh vé phan no hui, nhung Khéang
nghi giam déc tham dé nghi hily ca Ban 4an phiic thim va Ban an so tham I3
khong phu hop voi quy dinh cua phap luat.

[5] Xét thay viéc thu thap chimg ctr va chimg minh cta Toa an cp so
tham va Toa an cip phuc tham vé phan giai quyét no hyi chua duoc thuc hién
déy du theo quy dinh tai Chuong VII ctuia B luat T tung dan su. L& ra can thiét
huy ca hai ban 4n so va phtic thim vé phan giai quyét no hui dé xét xur lai theo
thu tuc so thim. Tuy nhién, thiéu sot vé viéc thu thap chimg cir chwa dy du cta
Toa an cép so thdm co thé khic phuc, bo sung dugc tai Toa an cép phuc tham,
Hoi dong xét xtr giam ddc tham xét thdy chi can chip nhan mot phan Khéang
nghi ctia Vién kiém sat nhan dan cép cao tai Thanh phé H6 Chi Minh hity mot
phan Ban an déan sy phiic thim ciia Toa an nhan dan tinh C dé giai quyét lai
phan no hui dé han ché viéc kéo dai thoi gian giai quyét vu an khong can thiét
ma van dam bao dugc quyén va nghia vu ctia cac duong su.

[6] Khi giai quyét lai vu an, Toa an cp phiic thim can yéu cau nguyén
don xuét trinh bo sung tai liéu, chimg ct theo diing quy dinh tai Chuong VII cia
Bo luat TH tung dan sy, tri€u tap nhiing nguoi tham gia day hui ngay 15/02/2019
dé 1am rd viéc tranh chap dé dam bao quyén va loi ich hop phéap ciia cac bén
duong su. Ngoai ra, do hity ban an phuc tham vé phan giai quyét no hui nén khi
giai quyét lai vu an, Toa 4n cip phtic thAm can giai quyét lai phan an phi dan sy
so tham ddi véi tién no hui theo dang quy dinh cta phap luat.

Vi cac lé trén,

QUYET PINH:
Can ct Biéu 337, Diéu 343 va Diéu 349 Bo luat TH tung dan su.
1. Chap nhan mot phan Khang nghi s6 65/QD-VKS-VP ngay 24/3/2022
ctia Vién trudng Vién kiém sat nhan dan cap cao tai Thanh phd Ho Chi Minh.
2. Huy mdt phan Ban 4n dan sy phuc thim sé 56/2021/DS-PT ngay
24/3/2021 ctia Tda an nhan dan tinh C (phan giai quyét no hui 30.000.000
dong).

Giao hd so vu 4n cho Toa 4n nhdn dan tinh C giai quyét lai phan bi hay
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theo thu tuc phiic thim dung quy dinh phap luat.

3. Quyét dinh giam ddc tham c6 hiéu luc phap luat ké tir ngay ra quyét
dinh.

Noi nhén: ~ TM. UY BAN THAM PHAN
- Chanh 4n TANDCC tai TP HCM (dé bao cdo); THAM PHAN - CHU TQA PHIEN TOA

- VKSNDCC tai TP HCM (dé biét);
- Vu phép ché va QLKH TANDTC;
- TAND tinh C;

-TAND huyén T, T. C;

- Chi cyc THADS huyén T, T. C;

- Cac duong sy (theo dia chi);

- Luu VP, Phong HCTP, Phong GDPKT, HSVA. e, .
Bui Dirc Xuan



