TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH QUANG BINH Doc 1ap - Tw do - Hanh phuc

Bén 4n sb: 34 /2021/DS-PT
Ngay: 29-10-2021 ‘ 9
Viv: "Tranh chap hop dong bao hiem"

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG BiNH

- Thanh phéin Hpi dong xét xir phiic tham gom co:
Thim phdn - Chit toa phién toa: Ong Tran Pic Long
Cdc Tham phéan: Ong Tran Hitu S§ va 6ng Nguyén Vian Nghia

- Thuw ky phién toa: Ba VO Thi Nhu Ngoc - Thu ky Toa 4n nhan dan tinh Quang
Binh.

- Pai di¢n Vién kiém sdt nhén ddn tinh Qudng Binh tham gia phién toa: B
Lé Thi Ngoc Loan - Kiém sat vién.

Ngay 29 thang 10 ndm 2021, tai try s¢ Toa an nhan dan Quang Binh xét xur phuc
tham cong khai vu an dan sy thu Iy s6 14/2021/TLPT-DS ngay 16 thang 4 nam 2021,
vé viéc "Tranh chip hop dong bao hiém", do Ban 4n dan su so tham s6 06/2019/DS-
ST ngay 16 thang 4 nim 2019 cta Toa 4n nhan dan thanh phé Pong Héi bi khang
cao,

Theo Quyét dinh dua vu an ra xét xt phuc tham s6 1540/2021/QD-PT ngay
12/8/2021, gitra cac duong su:
1- Nguyén don: Anh Pham Ngoc C, sinh nam 1994; dia chi: Thon T, xa C,
huyén Q, tinh Quang Binh, ving mit.
2- Bi don: Tong cong ty Bao hiém B; Pai dién theo phap luat: Ong Nguyén
Xuan V - Toéng giam déc.
Ngueoi dwoce dai dién theo phdp ludt ciia bi don uy quyén:
- Ong Nguyén Vin P, chic vu: Giam doc Ban giam dinh boi thuong hang
hai;
- Ba Truong Thanh T,
- Ong Tran Manh H, chtc vy: Chuyén vién giam dinh Ban bdi thuong hang
hai
Dia chi try s¢ : S6 104, phd T, phuong C, quan H, thanh phd Ha Noi
- Ong Duong Anh D, chirc vu: Giam doc— Cong ty B chi nhanh Quang Binh.

(cac nguoi dai dién theo Gy quyén déu co mit)
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3- Ngwoi ¢é quyén loi va nghia vu lién quan: Anh,Pham Ngoc H, sinh nam
1992, dia chi: Thén Y, xa C, huyén Q, tinh Quang Binh, vang mat.

4- Nguoi lam chung:

- Cong ty Co p}lﬁn thuong mai H; dai dién theo phap luat: Ong Trﬁp Hung N -
Giam doc; dia chi: S0 41/80, phuong H, quan H, thanh pho Hai Phong, vang mat.

- Ong Tran Nguyén Truong S (Nguyén Phé giam dbc cong ty B — chi nhanh

Quang Binh), hién 1a Pho giam déc B tinh Quang Tri; dia chi co quan: S6 61, H, thanh
phé D, tinh Quang Tri, c6 don xin ving mit.

- Ong Nguyén Pinh H - Can bo Cong ty B chi nhanh Qudng Binh; dia chi co
quan: Buong P, phuong N, thanh pho D, tinh Quang Binh, vang mat.
- Ong H6 Quang H, sinh nim 1960; dai 1y bao hiém B Quang Binh; dia chi:
Thon T, xa C, huyén Q, tinh Quang Binh, vang mat.
- Ong Nguyén Vin H, dia chi: thon C, x4 Q, thi xd B, tinh Quang Binh, ving
mat.
- Ong Nguyén Hiru T, dia chi: to dan pho B, phudng K, thi xa K, tinh Ha Tinh,
vang mat.

Ngueoi khdng cdo: Tong cong ty Bao hiém B 1a bi don trong vu 4n.

NOI DUNG VU AN:

* Trong don khoi kién cua nguyén don anh Pham Ngoc C, loi khai cia nguyén
don, nguoi dai dién theo uy quyén ciia nguyén don, nguoi bdo vé quyén va loi ich
hop phdp cia nguyén don trong qud trinh gidi quyét vu dn va tai phién tod c¢é chung
v kién trinh bay nhw sau:

Tau ca c6 s6 diang ky QB-93192-TS, chii tau 1a anh Pham Ngoc H da ky hop
dong bao hiém tau ca s6 QBL.D0.06.TC.17.HDDE ngay 22/6/2017 véi Cong ty B
Quang Binh (sau ddy goi 1a B Quang Binh), hiéu luc ctia hop dong 1a 01 nam ké tir
ngay 22/6/2017 dén ngay 22/6/2018, ndi dung: bao gdm bao hiém than tau va bao
hiém thuyén vién; murc phi bao hiém than tau 1a 90.000.000 déng, mirc phi bao hiém
thuyén vién 450.000 déng/ngudi/nam, s6 luong thuyén vién 06 nguoi 1a 2.700.000
ddng, tong phi bao hiém hai khoan 13 92.700.000d; phi bao hiém than tau dugc thanh
toan 02 ky, ky 01 thanh toan 50% phi bao hiém than tau cham nhat ké tir ngay c6 hiéu
lwc bao hiém véi sb tién 45.000.000 ddng, ky 02 thanh toan 50% phi bao hiém than
tau con lai sau 06 thang (khong qua 180 ngdy) ké tir ngay c6 hiéu luc bao hiém véi
s tién 45.000.000 dong; phi bao hiém 06 thuyén vién 1a 2.700.000 dong dugc thanh
toan 100% cham nhét ké tir ngay c6 hiéu luc bao hiém. Ngay 22/6/2017, anh H da
ndp tién phi bao hiém ky 01 1a 45.000.000 dong va phi bao hiém thuyén vién
2.700.000d va dugc B Quang Binh cdp Gidy chimg nhan bao hiém tau c (than tau)
s6 363 sd tién duoc bao hiém 3.000.000.000 dong va Gidy chtng nhan bao hiém tau
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ca (thuyén vién) s6 364 véi s6 lugng 06 thuyén vién, sb tién duoc bao hiém
30.000.000 dong/nguoi/vy.

Ngay 05/9/2017, anh Pham Ngoc H ky chuyén nhuong tau ca noi trén cho em
trai 12 Pham Ngoc C. Sau khi tién hanh xong thi tuc chuyén nhuong, ngay 18/9/2017
anh Pham Ngoc C duoc Chi cuc Thuy san tinh Quang Binh cap Gidy chimg nhan
dang ky tau ca s6 7053 va sb dang ky tau ca giit nguyén sb cii 1a QB-93192-TS. Ngay
20/9/2017 anh C dugc B Quang Binh cap Gidy chimg nhan bao hiém tau ca sb 363,
c6 hiéu luc tir 8 gio ngay 21/6/2017 dén 8 gid ngay 21/6/2018, ndi dung Gidy chimg
nhan bao hiém gém: B4o hiém than tau, vai s6 tién duge bao hiém 3.000.000.000
ddng, phi bao hiém 90.000.000 déng va bao hiém thuyén vién cho 07 thuyén vién,
phi bao hiém 1a 3.150.000 ddng (450.000 ddng/ngudi), véi sb tién dugc bao hiém
30.000.000 dong/ngudi/vy.

Vao hoi 9 gio ngay 08/01/2018, tau ca QB-93192-TS do anh C lam chu trén
duong danh bat hai san ving bién ngoai khoi Viét Nam vé dat lién dé ban hai san.
Khi dén toa d6 17°49'00N + 106°40'00E, cach cura song G thudc thi xa B, tinh Quang
Binh 10 hai 1y thi bi tau hang H 86 Hai Phong ddm chim, mat hoan toan. Su viéc da
dugc B do1 Bién phong Cang G 1ap bién ban diéu tra vu viéc va cham. Sau d6 do ¢o
su bao l1anh cua B, qua thuong lugng, ngay 28/02/2018 phia tau H 86 Hai Phong da
ddng ¥ hd tro cho anh C chu tau QB-93192-TS bi ton that véi sb tién 1.240.000.000
déng. Sau khi vu tai nan xay ra, anh C chu tau ca QB-93192-TS da bao cao cho can
bo khai thac cia B Quang Binh biét (théng qua ong H 13 dai Iy va 6ng H 13 can bo B
Quang Binh), gip lanh dao B Quang Binh truc tiép bao cao va lam moi thu tuc can
thiét dé yéu cau thanh toan bao hiém theo Gidy chimg nhan bao hiém. Qua thuong
lvong B Quang Binh di chap nhan boi thudng cho cac thuyén vién, con bao hiém
than tau Bao Viét Quang Binh khong chap nhan boi thuong.

Trong qua trinh 1am tha tuc dé yéu cau boi thuong, B Quang Binh m&i xuat
trinh cho anh C 02 vin ban cing ngay, gom: Vin ban s6 528 ngay 11/12/2017 thong
béo thu phi bao hiém 1an 2 giri cho anh Pham Ngoc H va Vin ban sd 532 ngay
11/12/2017 vé viéc cham dut hiéu luc bao hiém tau ca v6i anh Pham Ngoc H. Tai
Cong vin sd 468 ngay 06/9/2018 ciua B Quang Binh cho rang: Khi Cong ty B cép
Giéy chirng nhan bao hiém cho anh C thi sy kién tai nan tau ca da xay ra, do d6 hop
ddng bao hiém vo hiéu.

Anh Pham Ngoc C khai kién Téng Cong ty B: Budc Tong Cong ty B bdi
thudng tién bao hiém tau ca véi sd tién: 3.000.000.000d (ba ty dong) va khoan 1ai
suit theo quy dinh ctia phép luat, ké tir ngay phat sinh nghia vu tra tién bao hiém, cho
dén ngay tra xong so tién trén.

* Bi don Tong Céng ty Bao hiém B trinh by trong cdc vin ban dé ngay
22/01/2019, ngay 22/02/2019 giri cho Toa dn va y kién trinh bay tai phién toa nhu
sau: B Quang Binh (1 cong ty thanh vién hach toan phu thudc ciia Tong Cong ty Bao
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hiém B) c6 ky Hop dong bao hiém tau ca sé6 QBL.D0.06.TC.17.HP 199E92 ngay
22/6/2017 v61 anh Pham Ngoc H chu tau ca QB-93192-TS c6 dia chi tai: xa C, huyén
Q, tinh Quang Binh va da cip Gidy chirng nhan bao hiém sé 363 ngay 22/6/2017 cho
anh H (cac thong tin vé ndi dung hop dong bao hiém va Gidy chimg nhan bao hiém
v6i anh H trung v6i ¥ kién trinh bay ctia nguyén don). Do anh H khong dong phi bao
hiém ky 02, nén B khong chap nhan yéu cau bdi thuong tién bao hiém cho tau ca QB-
93192-TS, béi nhing 1y do va cin ctr sau: Can ctr diém 4 khoan 1 Diéu 2 Hop dong
bao hiém tau ca quy dinh cu thé 2 ky thanh toan va thoi han timg ky thanh toén phi
bao hiém, theo d6 dén ngay 22/12/2017 1a ngay cudi cung anh H di khong thanh toan
phi bao hiém ky 2, nén tir 0 gid 00 phut ngay 23/12/2017 Hop ddng bao hiém néu
trén da chdm dat hiéu lyc theo quy dinh tai khoan 2 Diéu 23 Luét kinh doanh béo
hiém: "...Bén mua bao hiém khong déng du phi bao hiém hoic khong dong phi bao
hiém theo thoi han thoa thuan trong hop dong bao hiém, trir trudng hop céc bén cd
thoa thuan khac" va tai diém 4 khoan 1 Piéu 2 Hop dong bao hiém quy dinh: "Truong
hop dén thoi han thanh toan phi bao hiém chu tau khong thyc hién thanh toan dung
han thi Hop dong bao hiém mac nhién cham dit hiéu lyc bao hiém va Gidy ching
nhan bao hiém khéng con gia tri (trir truong hop duge Bao Viét dong ¥ bang vin
ban)".

Theo don khai kién ctia anh C thi ngay 05/9/2017 anh C nhan chuyén nhuong
tau c4 tir anh H va da duoc B Quang Binh cap Gidy chimg nhéan bao hiém s6 363 ngay
20/9/2017. Viéc anh C nhan chuyén nhuong tau cd QB-93192-TS tir anh H (la tau
dang c6 Hop dong bao hiém di ky véi B Quang Binh ngay 22/6/2017) nhung anh H
khong c6 van ban thong bao cho B Quang Binh biét, vi vay viéc chuyén nhuong nay
khong c6 hiéu luc vi da vi pham Diéu 26 cta Luat kinh doanh bao hiém.

Vé viéc cap Gidy ching nhan bao hiém sé 363 ngay 20/9/2017 cho anh C: Theo
tuong trinh ctia 6ng HO Quang H (dai 1y bao hiém ctia B Quang Binh): Sau khoang 3
ngay xay ra tai nan tau ca QB-93192-TS, anh C c¢6 ndp cho Cang vu Cang G Hop
ddng bao hiém va Gidy ching nhan bao hiém mang tén anh Pham Ngoc H dé 1am thu
tuc yéu cau tau H 86 bodi thuong. Do tén trong Hop ddng bao hiém va gidy chimg
nhan bao hiém khéng dung voi tén trong Gidy ching nhan chi tau nén Cang vu yéu
cau lam lai. Sau khoang 1 tuan vu tai nan xay ra, vg chong ba D (b6 me ctia anh H va
anh C) dén nha riéng gap ong H xin cap lai gidy chirng nhan bao hiém mang tén anh
C va ghi ngay cap gidy chirmg nhan nay 1a ngdy 20/9/2017 nham phu hop v6i ngay
cap gidy chimg nhan tau c4 mang tén anh C (ngay 18/9/2017) dé ndp cho Cang vu.
Vi trong ltc ngu dan gip hoan nan nén dng H di 1ay mot ban gidy chimg nhan bao
hiém khong chi (c6 san chit ky va con ddu ciia B Quang Binh); dua vao ban pho to
clia gidy chimg nhan bao hiém cii mang tén anh H dé viét lai gidy chimg nhan bao
hiém mang tén anh C. Viéc 1am nay 1 do ca nhan ong H tu ¥ lam ma khong bao co
xin ¥ kién B Quang Binh. Viéc anh C c6 "Gidy chimg nhan bao hiém sé 363 ngay
20/9/2017" ciing chua thé coi 13 dii diéu kién dé dugc boi thudng bao hiém vi theo
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quy dinh tai khoan 2 Piéu 13 Quy tic bao hiém tau ca ban hanh theo QD s6 5373/QD-
BHBYV, ngay 16/11/2016 ctia Tong Giam ddc Tong cong ty Bao hiém B (sau day goi
1a Quy tic bao hiém tau c4) thi trudong hop nay gidy chimg nhan bao hiém chua cé
hiéu Iyc phép luat do chua déng phi. Boi cac can ¢ sau: "Diéu 13: Gia han hop dong
bao hiém va hiéu luc béo hiém:; Trong moi truong hop mac du Bao Viét da chép nhan
bao hiém va da cap gidy chimg nhan bao hiém hoic gidy stra doi, bo sung (néu co)
cho nguoi dugc bao hiém, hiéu lyc bao hiém cua tau sé tu dong cham dut ngay sau
khi phat sinh mot trong nhung truong hop sau: Ngudi dugc bao hiém khong thanh
toan phi bao hiém ddy du va dung han theo quy dinh tai diém 2 Diéu 17 Quy tic nay
(trtr khi c¢6 thoa thuan khac bang van ban). Tau duoc chuyén cha (trir khi ¢ thoa
thuan khac bang van ban)". Piém 2 Diéu 17 Quy tic bao hiém tau ca quy dinh: "Dbi
v6i nhitng tau bao hiém theo thoi han 01 ndm, phi bao hiém duoc thanh toan 1am mot
ky hodc nhiéu ky theo thoa thuan gitra nguoi dugc bao hiém va Bao Viét nhung nhiéu
nhat khong qua 4 ky (3 thang mot ky) va duoc thanh toan theo quy dinh cu thé ghi
trén gidy chirng nhan bao hiém, hop dong bao hiém hoic thong bao thu phi bao hiém".
Piéu 12 Quy tic bao hiém tau ca ciing quy dinh: "Hiéu lyc bao hiém bat dau va két
thac theo thoi gian ghi trén gidy chimg nhin bao hiém, nhung véi diéu kién nguoi
duoc bao hiém d3 thanh toan phi ddy du va ding han theo quy dinh & diém 2 Diéu
17". Dbi v6i bao hiém thuyén vién, do anh H d3 ndp day du phi bao hiém nén Bao
Viét chap nhan boi thuong theo hop dong va gidy ching nhan bao hiém.

Véi cac 1y do néu trén, Tong cong ty Bao hiém B khong chap nhan yéu cau boi
thudng tién bao hiém tau ca cho anh Pham Ngoc C sd tién: 3.000.000.000 dong (ba
ty d6ng) va tién 1ai suat phat sinh tir viéc boi thudng bao hiém tau ca.

* Nguwoi ¢é quyén loi va nghia vu lién quan: Anh Pham Ngoc H trinh bay: Tau
cé c6 s6 dang ky QB-93192-TS, chu tau 12 anh H da ky Hop dong bao hiém tau cé sd
QBI.D0.06.TC.17.HDDE ngay 22/6/2017 v6i B Quang Binh; hiéu luc ctia hop dong
12 01 nam, ké tir ngay 22/6/2017 dén ngay 22/6/2018; bao gom bao hiém than tau va
bao hiém thuyén vién; muc phi bao hiém than tau 13 90.000.000 dong, mirc phi bao
hiém thuyén vién 450.000 dong/ngudi/nam, sé luong 06 ngudi 1a 2.700.000 dong,
tong phi bao hiém 13 92.700.000d; phi bao hiém than tau duoc thanh toan 02 ky, ky
01 thanh toan 50% phi bao hiém than tau chdm nhét ké tir ngay c6 hiéu luc bao hiém
v6i s6 tién 45.000.000 dong, ky 02 thanh toan 50% phi bao hiém than tau con lai sau
06 thang (khong qué 180 ngay) ké tir ngay c6 hiéu luc bao hiém véi sb tién 45.000.000
ddng; d6i v6i phi bao hiém thuyén vién 2.700.000 déng dugc thanh toan 100% phi
bao hiém cham nhat ké tir ngay ¢ hiéu lyc bao hiém. Ngay 22/6/2017, anh H da nop
tién phi bao hiém ky 01 1a 47.700.000d (bao gdm phi bao hiém than tau ky 01 13
45.000.000 dong va phi bao hiém thuyén vién 2.700.000 dong) va duoc B Quang
Binh cép cho anh H Gidy chirng nhan bao hiém tau ca (than tau) s6 363 véi so tién
duoc bao hiém 3.000.000.000 dong va Gidy chimg nhan bao hiém tau cé (thuyén
vién) sd 364 véi sb thuyén vién 06 ngudi va sb tién duoc bao hiém 30.000.000
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doéng/ngudi/vu. Ngay 05/9/2017, anh H da chuyén nhuong tau ca néi trén cho em trai
|a Pham Ngoc C, sau khi tién hanh xong tha tuc chuyén nhuong, ngay 18/9/2017 anh
C dugc Chi cuc Thuy san tinh Quang Binh cép Gidy ching nhan ding ky tau ca sb
7053 va s6 dang ky tau ca giit nguyén sd cii 1a QB 93192 TS. Do dé, viéc B tir chbi
khong bdi thuong so tién bao hiém nhu Gidy chimg nhan da cap cho anh C 1a khéng
dung phap luat. Viéc ndp cham phi bao hiém ky 2, theo anh H do tau ca da chuyén
nhuong cho em trai 1a anh C va dugc Bao Viét cép lai Giéy chuing nhan bao hiém
mdi nén anh nghi moi thu tuc phia B phai thong b4o cho anh C, nhung B lai khong
guri théng bao thu phi ky 2 cho anh C, nén anh C khong biét & ndp. Ban than anh
cting khong nhan duoc thong bao thu phi ky 2 do B Quang Binh gui, theo anh H thi
néu nhan duoc thong bao thu phi thi mic du tau da chuyén chi nhung vi 13 anh em
trong gia dinh nén anh cling s€ thong bao cho em trai la anh C ndp phi cho Bao Viét
theo quy dinh, nhim dé hudng quyén loi khi rui ro xay ra.

Tai Ban an dan su so thdm s6 06/2019/DS-ST ngay 16 - 4 - 2019 cta Toa an
nhan dan thanh ph6 Pong Hoi di quyét dinh:

Cin ctr vao cac Diéu 74, 84, 85, 87, 116, 117, 118, 119, 121, 134, 135, 137,
138, 140, 141,357, 385, 398, 400,401, 404, 405,422, 468 Bo luat Dan sy nam 2015;
Can cr vao cac Diéu 12, 13, 14, 15, 17, 18, 21, 23, 26, 28, 29, 30, 40, 41, 47 Luat
kinh doanh bao hiém niam 2000, duoc stra doi, bd sung nam 2010; Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc Hoi vé mic
thu, mién, giam, thu, ndp, quan Iy va sir dung an phi va 1& phi Toa an.

Tuyén Xu:
Chép nhén yéu cau khoi kién ctia nguyén don anh Pham Ngoc C.

- Budc bi don Tong cong ty Bao hiém B phai tra s6 tién bao hiém tau c4 cho anh
Pham Ngoc C s tién 3.000.000.000 dong, theo ndi dung Gidy chirg nhan bao hiém
tau ca sd 363 ngay 20/9/2017 do Tong cong ty Bao hiém B cap cho anh Pham Ngoc
C va khoan 13i cham tra ké tir ngdy phét sinh nghia vu tra tién bao hiém ngay
03/02/2018 dén ngay xét xir so tham 16/4/2019 1a 360.000.000 dong; tong cong ca
gbe va 1ai 1a: 3.360.000.000 dong, nhung dugce trir s6 tién phi bao hiém than tau anh
Pham Ngoc C phai ndp tiép ky 2 1a 45.000.000 dong; s6 tién con lai budc Tong cong
ty Bao hiém B phai tra cho anh Pham Ngoc C 1a 3.315.000.000 dong.

- Ké tir ngay ban an c6 hiéu luc phap luat (ddi véi cac truong hop co quan thi
hanh 4n c6 quyén chu dong ra quyét dinh thi hanh 4n) hodc ké tir ngay c6 don yéu
cau thi hanh an ctia ngudi duoc thi hanh an (ddi voi cac khoan tién phai tra cho nguoi
dugc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi hanh an con phai chiu
khoan tién 14i cua s tién con phai thi hanh 4n theo muc 13i sudt quy dinh tai Piéu
357, Piéu 468 ciia Bo luat Dan sy nam 2015, trir trudng hop phép luat c6 quy dinh
khéac.
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An phi: Nguyén don anh Pham Ngoc C khong phai chiu an phi dan sy so tham;
hoan tra cho nguyén don sb tién tam tng an phi da nop 23.000.000 dong, theo Bién
lai thu tién tam Gng 4n phi s6 AA/2017/0000821 ngay 20/12/2018 cua Chi cuc thi
hanh 4n dan su thanh phd Dong Héi.

- Bi don Tong cong ty Bao hiém B phai chiu 99.200.000 dong an phi dan sy so
tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an
dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh 4n dan su cé quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &n hodc bi
cuong ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét thi hanh an dan su,
thot hi¢u thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh 4n dan
Su.

Ngoai ra Ban an con tuyén quyén khang cao cho cac duong su theo quy dinh
cua phap luat.

Trong han luat dinh, bi don Téng Cong ty Bao hiém B c6 don khang cdo dé
nghi hity toan bd ban an so tham;

Ban an dan sy phac tham sé 26/2014/DS - PT ngay 18/10/2019 cua Toa
an nhan dan tinh Quang Binh quyét dinh: Can ct khoan 2 Piéu 308 309 cua Bo luat
Té tung dan sy: Cian ct cac Dicu 74, 84, 85, 87, 116, 117, 118, 119 121, 134, 135,
137, 138,140, 141, 357, 385, 39, 400, 401, 404 405, 42, 468 ctia B luat Dan su. Cin
ctr cac Pidu 12, 13, 14, 15, 17, 18, 21, 23, 26, 28, 29, 30, 40, 41, 47 Luat kinh doanh
bao hiém nam 2000, duoc stra doi bd sung nam 2010; Stra mot phﬁn ban an dan su so
than s 06/2019/DS-ST ngay 16/4/2019 ciia Toa 4n nhan dan thanh phd Dong Héi.

Chép nhan mot phan yéu cau khoi kién cua nguyén don anh Pham Ngoc C.

Budc bi don Tong cong ty Bao hiém B phai boi thuong s tién bao
hiém than tau ca cho anh Pham Ngoc C sb tién 2.000.000.000 dong nhung
duoc trir vao phi bao hiém than tau anh Pham Ngoc C phai nop phi bao hiém ky 2 1a
45.000.000 dong. S6 tién con lai Tong coéng ty Bao hiém B bdi
thuong cho anh Pham Ngoc C 1a 1.955.000.000 dong va khoan lai cham tra 1a
235.106.649 dong, tong cong hai khoan 14 2.190.106.649 dong.

Ngoai ra, Ban an con quyét dinh vé an phi, quyén va nghia vu thi hanh an.

Ngay 12/11/2019, bi don Tong Coéng ty Bao hiém B c6 don dé nghi
xem xét theo thi tuc giam dbc tham dbi véi Ban an dan sy phic tham sb
26/2014/DS-PT ngay 18/10/2017 ctia Toa an nhan dan tinh Quang Binh.

Tai Quyét dinh s6 07/2020/KN-DS ngay 10/12/2020, Chanh &n Toa &n nhan
dan cdp cao tai Pa Ning khang nghi theo thu tuc giam ddc thim ddi véi Ban an dan
su phuc tham s6 26/2014/DS-PT ngay 18/10/2013 ctia Toa 4n nhan dan tinh Quang
Binh; dé nghi Uy ban Tham phan Toa 4n nhan dan cip cao tai Da Nang xét xir giam
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dbc tham huay toan bo Ban an déan sy phiic thim sé 26/2019/DS-PT ngay 18/10/2019
ctia Toa 4n nhan dan tinh Quang Binh; giao ho so cho Toa an nhan dan tinh Quang
Binh giai quyét lai theo thi tuc phic tham, ding quy dinh ctia phap luat.

Quyét dinh giam ddc tham s6 09/2021/DS — GPT ngay 28/4/2021 cta Toa an
cap cao Pa Nang di quyét dinh: Huy toan bo Ban an dan sy phic tham s
26/2019/DS- PT ngay 18/10/2019 cia TAND tinh Quang Binh, giao hd so cho TAND
tinh Quang Binh giai quyét lai theo thii tuc phuc tham.

Tai phién toa phtic tham, nguyén don, cac ngudi co quyén loi, nghia vu lién quan
Véng mat, dai dién bi don thay doi nodi dung khang céo, dé nghi sura an so tham, bac
don khoi kién ctia nguyén don.

Dai dién Vién kiém sat nhan dan tinh Quang Binh phét biéu quan diém:

- V& t6 tung: Trong qua trinh giai quyét vu an, Tham phéan, Hoi dong xét xur,
Thu ky Toa an, cac duong sy va nhitng ngudi tham gia t6 tung khac da thuc hién
dung cac quy dinh ctia phap luat to tung.

- V& ndi dung: bé nghi HO1 déng x¢t xur ap dung khoan 2 biéu 308 BO luat to
tung dan su: Chép nhan khang cdo cia bi don, stra Ban 4n dan su so tham cua Toa an
nhan dan thanh ph Pong Hai. Ap dung khoan 2 Diéu 308 Bo luat TTDS 2015, Nghi
quyét 326/2016: stra ban so tham s6 06/2019/DS — ST ngay 16/4/2019 cua Toda an TP
Pdng Héi theo hudng chip nhan khang cao cua bi don, khong chip nhan khoi kién
ctia nguyén don 6ng Pham Ngoc C budc Tong Cong ty Bao hiém B phai tra so tién 3
ty dong va khoan 1di suat theo quy dinh ciia phap luat; Buoc Chi cuc THA dan su
quan Hoan Kiém tra lai cho Cong ty Bao hiém B sé tién 75.502.132 d6ng; Budc dng
Pham Ngoc C phai tra lai cho Cong ty Bao hiém B s6 tién 2.190.106.649 dong; Budc
6ng Pham Ngoc C phai chju an phi dan su so thdm, phiic thAm theo quy dinh; Cong
ty Bao hiém B khong phai chiu an phi phtc tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u co6 trong ho so vu an dugce tham tra tai phién toa
va can ctr vao két qua tranh tung tai phién toa, Hoi dong xét xur nhan dinh:

[1] V& t6 tung: Vé tham quyén va quan hé phap luat: Pay la tranh chap hop
ddng bao hiém duge quy dinh tai khoan 3 Diéu 26 Bo lut t6 tung dan sy nim 2015,
Toa 4n nhan dan thanh phd Pong Hai thy 1y giai quyét so tham 1a ding quy dinh cta
phap luat.

[2] V& ndi dung vu 4n:

[2.1] Theo céc tai liéu c6 tai hd so vu an, 10i trinh bay ctia cac bén duong su, thi:
Ngay 22/6/2017 B Quang Binh v&i anh Pham Ngoc H ky Hop dong bao hiém tau ca
QB -93192-TS va B di cap Gidy chimg nhan bao hiém tau cé (than tau) s 363, sb
tién dugc bao hiém 1a 3.000.000.000 dong (ba ty dong), phi bao hiém than tau 1a
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90.000.000 dong dugc thanh toan 02 ky (ky 01 thanh toan 50%: 45.000.000 dong
cham nhat ké tir ngdy c6 hiéu luc bao hiém, ky 02 thanh toan 50%: 45.000.000 dong
phi bao hiém con lai sau 06 thang (khong qua 180 ngay) ké tir ngay c6 hiéu lyc bao
hiém), mirc khau trir 2% s tién boi thuong tn that; Gidy chirng nhan bao hiém tau
ca (06 thuyén vién) sd 364, sd tién bao hiém thuyén vién 30.000.000 dong/ngudi/vu,
phi bao hiém 1a 2.700.000 ddng dugc thanh toan 100% cham nhat ké tir ngay c6 hiéu
luc bao hiém, tong phi bao hiém hai khoan 13 92.700.000d. Hi¢u luc ciia bao hiém 1a
01 nam ké tir ngdy 22/6/2017 dén ngay 22/6/2018 (diéu kién bao hiém A). Thuc hién
theo hop ddng bao hiém, ngay 22/6/2017, anh H di ndp tién phi bao hiém ky 01 1a
47.700.000d (gdm phi bao hiém than tau 45.000.000 déng va phi bao hiém 06 thuyén
vién 2.700.000 dong).

Ngay 05/9/2017, anh Pham Ngoc H d4 ky chuyén nhuong tau ca noi trén cho em
trai 14 Pham Ngoc C va dén ngay 18/9/2017 Chi cuc Thuy san Quang Binh cip Gidy
chting nhan dang ky tau ca s6 7053 chi tau 1a Pham Ngoc C, s6 ding ky tau ca giir
nguyén so cii 1a QB -93192-TS. Ngay 20/9/2017 anh C dugc B Quang Binh cap Gidy
chirmg nhan bao hiém tau ca s6 363, c¢6 hiéu lyc tir 8 gid ngay 21/6/2017 dén 8 gid
ngay 21/6/2018, gom hai ndéi dung: Bao hiém than tau, sd tién duoc bao hiém
3.000.000.000 dong (theo thoa thuan), phi bao hiém 90.000.000 dong va bao hiém
cho 07 thuyén vién s tién duoc bao hiém 30.000.000 dong/ngudi/vu, phi bao hiém
1a 3.150.000 dong (diéu kién bao hiém A).

Vao hoi 9 gio ngay 08/01/2018, tau ca QB-93192-TS do anh C lam chi tau trén
duong danh bat hai san ving bién ngoai khoi Viét Nam vé dat lién dé ban hai san.
Khi dén toa d6 17°49'00N + 106°40'00E, cach cura song G thudc thi xa B, tinh Quang
Binh 10 hai 1y thi bi tau hang H 86 Hai Phong dam chim, bi mat hoan toan, nguyén
nhan xay ra va cham 1a do tau H 86 giy ra. Cong ty ¢ phan thuong mai H da thoa
thuan hd trg cho anh C cha tau QB-93192-TS s tién 1.240.000.000 dong (trong dé
¢6 01 ty dong B Hai Phong boi thuong ton that cho tau H 86). Anh C yéu cau B bdi
thudng s tién bao hiém theo Gidy chimg nhan bao hiém ma B dé cip cho anh C, ¢6
thé khéng dinh c6 su kién thi¢t hai xay ra cho tau ca cua anh C.

[2.2] Nhu viy tau ca mang sd hiéu QB-93192 -TS duoc cha tau cii 13 anh H da
ky hop dong bao hiém va cap Gidy chting nhan bao hiém (than tau va thuyén vién),
sau d6 da chuyén nhuong tau ca trén cho anh C. Anh C khong ky hop dong bao hiém
nhung dugc B cap Gidy chimg nhan bao hiém (ghi ndi dung bao hiém than tau va
thuyén vién). Gia tri bao hiém than tau va muc phi bao hiém ctia hai gidy ching nhan
bao hiém déu nhu nhau. Thoi han ndp phi bao hiém gitta B va anh H duogc ghi cy thé
trong Hop dong bao hiém. Thoi han ndp phi bao hiém giita B va anh C khéng ghi
trong Gidy chimg nhan bao hiém cap cho anh C va hai bén khong ky két hoic thoa
thuan noi dung nao khac; Hiéu luc ctia bao hiém giita B va anh H duoc ghi trong hop
ddng va gidy chimg nhan tir ngay 22/6/2017 dén ngay 22/6/2018; Hiéu luc cua bao
hiém gitta B va anh C dugc ghi trong gidy chting nhan bao hiém tir ngay 21/6/2017
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dén 21/6/2018. Vé bao hiém thuyén vién: Bao hiém giita B va anh H ghi bao hiém
cho 06 thuyén vién, murc phi bao hiém 2.700.000 d6ng; bao hiém giita B va anh C ghi
bao hiém cho 07 thuyén vién, mirc phi bao hiém 13 3.150.000 dong. Nhu vay, trong
cung 01 thoi gian c6 02 Gidy chirng nhan bao hiém ctia B cho 01 con tau.

[3] Xét viéc ky két va thyc hién hop dong bao hiém, cip Gidy chimg nhan bao
hiém gitta B cho tau c4 mang sd hiéu QB-93192 -TS:

Nguyén don 6ng Pham Ngoc C cho rang khi nhan chuyén nhuong tau ca tir anh
H thi cling dugc anh H chuyén toan bo gidy t bao hiém nén nguyén don dugc huong
quyén 1oi bao hiém. Theo bi don, thi anh H chuyén nhuong tau ca, ciing nhu chuyén
nhuong hop ddng bao hiém cho anh C nhung khong thong bao cho bi don biét bang
van ban. Tai khoan 2 DPiéu 26 ctia Luat kinh doanh bao hiém quy dinh: “Viéc chuyén
nhieong hop dong bdo hiém chi c6 hiéu liwc trong truong hop bén mua bdo hiém théng
bdo bang vin ban cho doanh nghiép bao hiém vé viéc chuyén nhwong va doanh
nghiép bdo hiém c6 van bdan chdp thudn viéc chuyén nhwong dé, trir trieong hop viéc
chuyén nhirong dwoc thyc hién theo tdp qudn quoc té”.

Tuy nhién, doi v&i bao hiém thuyén vién, do anh C di dong du phi nén bi don
ddng ¥, giai quyét phan bao hiém ddi v6i thuyén vién. Dbi voi bao hiém than tau,
theo dng HO Quang H (1a dai 1y bao hiém) trinh bay: Sau khoang 03 ngay tau ca co
sb dang ky QB — 93192 — TS xay ra tai nan, dng Pham Ngoc C nop cho Cang vu Cang
G Hop ddng bao hiém va Giay ching nhan bao hiém mang tén 6ng Pham Ngoc H dé
lam thu tuc yéu cau tau H 86 boi thuong. Do tén trong Hop dong bao hiém va giay
chting nhan bao hiém khéng dang véi tén trong Gidy chang nhan cha tau nén Cang
vu Y&u cau lam lai. Sau khoang 1 tuan vu tai nan xay ra, vo chdng ba D b me éng H
va 6ng Cdén nha gip 6ng H dé xin cap giay chung nhan bao hiém mang tén éng C.

Ong H ty v viét lai giay chitng nhan mang tén 6ng Pham Ngoc C, ghi lui ngay
cap la 20/9/2017, c6 chir ky khéng chi va dau cia B Quang Binh nhung khong bao
c40 Tong Cong ty B. Do d6, thay y chi ciia 6ng H khi xac lap giao dich la gia tao.

Theo bi don, ng H thira nhan 1am sai quy trinh 1a Gidy khong chi chi duoc
str dung khi chii tau ndp phi bao hiém, phia Cong ty s& goi dién cho 6ng H thi 6ng H
moi duge cip Gidy chimg nhan bao hiém cho chi tau, Cong ty bao hiém khong thira
nhan viéc ghi 1ti ngdy cia dai 1y, viéc ghi nhu vay 1a bat hop phap nén khong duoc
bao hiém; vé phia nguyén don, khong thira nhan viéc ong H ghi 10i ngay ma khai ghi
dung ngay. Xét thy, ké ca truong hop Gidy chimg nhén trén 13 hop 18, ghi dung ngay,
coi nhu 6ng C 1a nguoi ké thira bén mua bao hiém. Tai khoan 2 Diéu 23 cia Luat
Kinh doanh bao hiém quy dinh: trueong hop bén mua bao hiém khéng déng phi bdo
hiém hodc khéng déng phi bio hiém theo thoi han théa thudn trong hop dong bdo
hiém, triv truong hop cdc bén cé thoa thudn khdc, thi cham dirt hop dong, theo thoa
thuan trong Hop dong bao hiém ma cic bén giao két, thi ngay 22/12/2017 14 ngay
cudi cung phai thanh toan phi bao hiém ky 2, trudng hop dén thoi han thanh toan phi
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bao hiém ma chu tau khong thanh toan diing thoi han thi hop dong bao hiém mic
nhién cham dat hiéu luc bao hiém va Gidy chimg nhan nhan bao hiém khong con gia
trj (trir truong hop dugce Bao Viét dong y bang van ban).

Ngoai ra, tai muc a diém 2 Diéu 13 cia Quy tic bao hiém tau ca do Tong
cong ty Bao hiém Viét Nam ban hanh theo Quyét dinh sé 5373/QD-BHBV ngay
16/11/2016 ma cac bén di thoa thuan trong Hop dong bao hiém tau ca dbi voi
pham vi bao hiém than tau (muc 1 phan 1 Diéu 2) ciing quy dinh: “Trong truong
hop mdc dit Bdo viét da chdp nhdn bdo hiém va da cdp gidy chirng nhdn bdo hiém
hodc gidy sira doi bé sung (néu cé) cho Nguoi dwege bdo hiém, hiéu lyc ciia tau sé
tw dong cham dirt ngay sau khi phdt sinh mét trong nhitng truong sau: a)Nguwoi
dwpc bdo hiém khéng thanh todn phi bao hiém ddy di va ding han theo theo quy
dinh tai diém 2 Diéu 17 cia Quy tic ndy (trie khi c6 théa thudn khdc bang van
ban)”.

Vi vay, viéc ong C khong dong phi bao hiém dang thoi han trong hop dong
néu trén nén hop dong bao hiém mac nhién cham dut va giay ching nhan bao hiém
khong con gia tri va khdng phat sinh trach nhiém boi thuong cua Tong cong ty B. Do
d6, yéu cau khai kién cia nguyén don 6ng Pham Ngoc C la khéng ¢o cin cu.

[4] Sau khi ban an phuc tham ciia Toa an nhan dan tinh Quang Binh bi cap
Giam ddc tham huy, theo van ban sé 357/TB-CCTHADS ngay 16/6/2021 vé Thong
bao thi hanh an cua Chi cuc Thi hanh an dan sy quan Hoan Kiém, thanh phé Ha N1,
hién Cong ty Bao hiém B di thi hanh xong céc khoan thi hanh 4n (ca chi dong va yéu
cau) trong do:

Khoan an phi DSST: 75.502.132 ddng cong ty bao hiém B da ndp tai bién lai
thu tién s6 103 ngay 10/3/2020 cta Chi cuc THA dén sy quan Hoan Kiém.

Khoan tién 2.190.106.649 dong ngay 20/5/2020 Tong Cong ty B da tu nguyén
boi thudng cho anh Pham Ngoc C tai bién lai thu tién s6 5753 ngay 20/5/2020 va Chi
cuc THA quan Hoan Kiém da tién hanh chi tra cho anh Pham Ngoc C s6 tién néu trén
tai iy nhiém chi s6 57 ngay 04/6/2020 Chi cuc THA dan su quan Hoan Kiém.

Vi vay, trong vu an nay can giai quyét hau qua cua viéc thi hanh an, Chi cuc Thi
hanh an dan su quan Hoan Kiém tra lai sé tién 75.502.132 déng ma Tong Cong ty
bao hiém B da nop tai bién lai thu tién s6 103 ngay 10/3/2020 cua Chi cyc Thi hanh
an dan sy quan Hoan Kiém. Budc 6ng Pham Ngoc C tra lai cho Tong Cong ty Bao
hiém B s tién 2.190.106.649 @ ma Cong ty B da nop tai bién lai thu tién 5753 ngay
20/5/2020 va Chi cuc THA dan su quan Hoan Kiém da chi tra cho anh Pham Ngoc C
sb tién trén tai ty nhiém chi sé 57 ngay 04/6/2020 cua Chi cuc THA dan su quan
Hoan Kiém.

[5] Vé &n phi: Do yéu cau khoi kién ctia nguyén don khong duge chap nhan nén
nguyén don phai chiu an phi so tham d6i voi yéu cau 3.000.000.000 dong, tuy nhién
nguyén don c¢6 don xin mién giam 4n phi c6 xac nhan cia chinh quyén dia phuong
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vé hoan canh gia dinh khé khin nén can xét giam 50% muc 4n phi ma nguyén don
phai chiu va duoc khdu trir vao sb tién tam (mg an phi so thAm ma nguyén don da
nop;

Bi don Téng Cong ty Bao hiém B khong phai chiu 4n phi phuc thim do khang
cao duoc chép nhan .

Vi cac lé trén;
QUYET PINH:

Can cir vao khoan 2 DPiéu 308, Picu 309 Bo luat T6 tung dan su;
Stra toan bd Ban an dan sy so tham s6 06/2019/DSST ngay 16 - 4 - 2019 ctia Toa an
nhan dan thanh phé Dong Hoi, tinh Quang Binh.

Ap dung cac Diéu 74, 84, 85, 87, 116, 117, 118, 119, 121, 134, 135, 137, 138,
140, 141, 357, 385, 398, 400, 401, 404, 405, 422, 468 BO luat Dan sy nam 2015; cac
biéu 12, 13, 14, 15, 17, 18, 21, 23, 26, 28, 29, 30, 40, 41, 46, 47 Luat kinh doanh bao
hiém nam 2000, dugc stra doi, bd sung nam 2010,

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban
Thuong vu Qubc Hoi vé mirc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va
1€ phi Toa an.

Tuyén xur:

1. Khong chip nhan yéu cau khai kién ciia nguyén don anh Pham Ngoc C vé
viéc yéu cau bi don Tong cong ty Bao hiém B phai boi thuong tién bao hiém than tau
ca cho anh Pham Ngoc C s tién 3.000.000.000 dong (ba ty dong) va tién 1ai theo quy
dinh phéap luat.

2. An phi:

Nguyén don anh Pham Ngoc C phai chiu 46.000.000 dong an phi dan sy so
tham dugc trir vao so tién tam tng an phi da nop 23.000.000 dong theo bién lai thu
tién tam Gmg an phi s6 AA/2017/0000821 ngay 20/12/2018 ctia Chi cyc thi hanh 4n
dan su thanh phd Pong Héi, nguyén don anh Pham Ngoc C phai ndp 23.000.000 dong
an phi so tham.

Bi don Tong cong ty Bao hiém B khong phai chiu an phi dan su phtc tham,
duoc nhan lai s6 tién tam tng an phi phac tham 300.000 dong tai bién lai thu tién sd
AA/20117/0005285 ngay 15/5/2019 ctia Chi cuc thi hanh an dan sy thanh phd Pong
Hoi.

3. V& giai quyét hau qua thi hanh 4n theo thong bao thi hanh an sb 357/TB-
CCTHADS ngay 16/6/2021 cua Chi cuc Thi hanh an dan sy quan Hoan Kiém, thanh
phé Ha Noi.

Téng cong ty Bao hiém B duoc nhan lai s tién 75.502.132 d6ng 4n phi dan sy
so tham d4 ndp tai Chi cuc Thi hanh &n dan su quan Hoan Kiém, thanh phd Ha Noi
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theo Bién lai thu tién s6 103 ngay 10/3/2020 cta Chi cuc Thi hanh an dan su quén
Hoan Kiém, thanh phd Ha Noi.

Budc dng Pham Ngoc C phai tra lai cho Tong Cong ty Bao hiém B sé tién
2.190.106.649 ddng do Tong Cong ty Bao hiém B di ndp tai Bién lai thu tién s6 5753
ngay 20/5/2020, dugc Chi cuc thi hanh 4n dan sy quan Hoan Kiém, thanh phé Ha No1
chi tra cho 6ng Pham Ngoc C theo Uy nhiém chi sé 57 ngay 04/6/2020 cua Chi cuc
thi hanh an dan sy quan Hoan Kiém, thanh phé Ha Noi.

Ké tir ngay ban an c6 hiéu luc phap luat (d6i v6i cac truong hop co quan Thi
hanh 4n c6 quyén cha dong ra quyét dinh thi hanh an) hodc ké tir ngay c6 don yéu
cau thi hanh an cua ngudi duoc thi hanh an (d6i voi cac khoan tién phai tra cho ngudi
duoc thi hanh an) cho dén khi thi hanh xong, tit ca cac khoan tién, hang thang bén
phai thi hanh 4n con phai chiu khoan tién 14i cta sb tién con phai thi hanh theo mirc
1ai sudt quy dinh tai khoan 2 Diéu 468 B luat dan sy nam 2015.

Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai diéu 2 Luat Thi
hanh an dan su thi nguo1 dugc thi hanh an dan su, ngudi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic
bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh an dén sy,
thot hi¢u thi hanh an duoc thuc hién theo quy dinh tai diéu 30 Luét thi hanh an dan
su.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an (ngay 29/10/2021).
TM. HQI PONG XET XU PHUC THAM

Noi nhan: THAM PHAN- CHU TQA PHIEN TOA
- TANDCC tai Pa Nang;

- VKSNDCC tai Pa Néng;

- VKSND tinh Quéang Binh;

- TAND thanh ph6 Dong Héi; (da ky)

- Chi cucTHADS thanh ph6 Pong Héi;

- Chi cuc THADS quéan Hoan Kiém, Ha Noi;
- Cac duong su;

- Luu: VT, ho so vu an.

Tran Pirc Long



