TOAANNHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phiic

Ban 4n s6: 698/2021/DS-PT
Ngay: 17/12/2021

V/v Yéu cau phat do vi pham
hop déng mua ban cin ho

, ‘ NgAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Théam phdn - Chii toa phién toa: Ba Pham Hong Loan

Cdc Thim phdn: Ong Lé Ngoc Tuong

Ong Udng Vian Tuan

- Thu ky phién toa: Ba Pham Nguyén Thanh Héng — Thu ky Toa an
nhan dan Thanh phd H6 Chi Minh.

- Dgi di¢gn Vign Kiém sat nhan din Thanh phé Ho Chi Minh tham
gia phién toa: Ong D6 Van Hiéu — Kiém sat vién.

Ngay 17 thang 12 nam 2021, tai Try s¢ Toa an nhan dan Thanh phd Hb
Chi Minh xét xtr phiic tham cong khai vy an thu ly s6 408/2020/TLPT-DS
ngay 10 thang 8 nam 2020 vé viéc: “Yé€u cau phat vi pham hgp dong mua ban
can ho”.

Do Ban 4n s 14/2020/DS-ST ngay 30/6/2020 cua Toa an nhan dén
Quéan B (nay 1a Toa 4n nhan dan thanh ph6 Th), Thanh pho H6 Chi Minh bi
khang cédo, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir s6 4186/2021/QDPT-DS ngay 09
thang 11 nam 2021 va Quyét dinh hoan phién toa s6 11516/2021/QD-PT ngay
09 thang 12 ndm 2021, gitra cdc duong su:

1. Nguyén don: Ong Huynh Minh H, sinh nam 1987. (C6 mit)

Dia chi: S6 Z4 dudng N, Phuong S, quan B, Thanh phé H6 Chi Minh.

Dia chi lién h¢: Can ho C06.05, Chung cu S, duong M, phuong T,
thanh pho Th, Thanh phdé H6 Chi Minh.

~ Nguoi bao vé quyén va loi ich hop phdp ciia nguyén don: Luat su Do
Quoc H — Van phong Luat su H — thugc Boan Luat su Thanh pho H6 Chi
Minh. (C6 mat)

Diar chi lién h¢: Phong 1508 V, s6 72 duong L, phuong B, Quan A,

Thanh ph6 H6 Chi Minh.



2. Bi don: Cong ty C6 phan Pau tw Dia éc P.

Dia chi: S6 10 duong M, phuong T, thanh phd Th, Thanh phé HS Chi
Minh.

Nguwoi dai dién hop phdp cia bi don: Ong Pham Pinh Q, sinh nim
1995. (C6 mat)

_ Dia chi lién hé: SO 10 duong M, phudng T, thanh phd Th, Thanh phd
Hb Chi Minh.

La ngudi dai dién theo iy quyén (Gidy y quyén s6 34/2020/GUQ —
CT.HbQT/BQM ngay 03/11/2020 ctia Cong ty C6 phan Dau tu Dia 6¢ D).

3. Nguoi co’rquyé‘n loi, nghia vu lién quan: Ba Nguyén Thi Thuy D,
sinh nam 1987. (Vang mat)

Dia chi: S6 Z4 dudng N, Phuong S, quan B, Thanh phé H6 Chi Minh.

Die} chi lién hé: (;én‘ ho C06.05, Chung cu S, duong M, phuong T,
thanh pho Th, Thanh pho H6 Chi Minh.

4. Nguoi khang cao: Nguyén don 6ng Huynh Minh H.

5. Vién kiém sdt khang nghi: Vién kiém sat nhan dan Quan B (nay la
Vién kiém sat nhan dan thanh pho Th), Thanh ph6 H6 Chi Minh.

NOI DUNG VU AN:

Theo ban an so tham thé hién ndi dung vu an nhu sau:

Trong don khéi kién va qud trinh gidi quyét vu dn, nguyén don 6ng
Huynh Minh H trinh bay: Ngay 30/9/2017, 6ng va Cong ty Co phan Pau tu
Pia 6¢c P (sau day goi tat 1a Cong ty) dd ky Hop dong mua ban cin ho chung
cu 6 0600/S- C-06.05/HPMB, ma s6 can ho 1a C-06.05. Gia mua ban cin hd
la 6.001.198.000 déng duoc chia lam 05 dot thanh todn. Thoi han ban giao
can hd la thang 3 nam 2018.

Ong H di thanh toan cho Cong ty duoc 03 dot ding theo tién do voi sd
tién tong cong 1a 4.124.965.600 dong. Dén dot thanh toan thtr 04 13 vao thoi
diém trong vong thang 3/2018, 6ng H khong nhin dugc Thong bao ctia Cong
ty yéu cau thanh toan dot 4 va nhan ban giao can ho theo quy dinh trong Hop
ddng. Trong thdi gian nay, 6ng H di lién tuc yéu cau Cong ty giai thich va c6
cau tra 101 xac dang 1y giai viéc cham ban giao va viéc ban giao nha s¢ thuc
hién nhu thé nao ciing nhu dot 4 s& thanh toan ra sao? Thé nhung phia Cong
ty van im lang va khong co bat ky vian ban hay giai thich nao vé cac thic mac
trén cta 6ng. Pén ngay 08/5/2018, Cong ty co gui cho ong Thong bao sb
0955/2018/TB-PQM vé viéc diéu chinh thoi diém ban giao cin ho sang thang
7/2018. Lic nay 6ng cd lién hé voi nhan vién ctia Cong ty theo ndi dung
thong bao dé phan hoi vé viéc khong doéng ¥ diéu chinh thoi diém ban giao
can ho va yéu cau phia Cong ty phai ban giao cin ho cling nhu thue hién cac
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nghia vu theo quy dinh trong hop dong ma hai bén di ky. Pén ngay
25/7/2018, Cong ty tiép tuc giri thong bao sb 0980/2018/TB-DQM vé viéc
ban giao can hg va hudng dan céach thtc dit lich nhan ban giao can hQ trén
website ctia Cong ty. Ngay 09/8/2018, 6ng Huynh Minh H d thanh toan tién
dot 4 cho Cong ty va tién hanh dat lich nhan nha theo hudng dan. Sau khi tién
hanh dét lich xong trén website cua Cong ty thi ngay ban giao can hd ctia 6ng
la 18/9/2018 va dng da nhan can hd dung theo lich ma dng da dat véi Cong ty.
Chiéu theo lich thanh toan duoc ghi trong hop dong ma hai bén di ky thi
Cong ty ban giao cin ho cho 6ng khong ding nhu hop dong dan dén gay thiét
hai cho 6ng. Nay ong yéu cau Cong ty phai tra tién phat do chim ban giao cin
ho, tién phat duoc tinh nhu sau: Ngay bat dau tinh phat vi pham cua Cong ty
theo Hop dong 1a ngay 13/5/2018 dén ngay 23/6/2020 la 750.323.800 dong
(tam tinh dén thoi dlem 23/6/2020) va yéu cau Cong ty hd tro viée xin cip
gidy chtng nhan quyén s& hitu cin ho cho 6ng nhu Hop dong da ghi.

Bi don Céng ty Co phan Pau tw Pia éc P do ba Neuyén Thi Hoang Y
la nguroi dai dién theo uy quyén trinh bay: Ngay 30/9/2017, Cong ty C6 phan
Pau tu Dia 6c b va 6ng Huynh Minh H d3 ky véi nhau Hop ddng mua ban
can ho chung cu sb 0600/S-C-06.05/HPMB, mai s6 can ho 1a C-06.05. Gia
mua ban cin ho 13 6.001.198.000 dong. Lich thanh toan ding nhu 6ng Huynh
Minh H trinh bay, vé thoi gian thanh toan, ba dinh chinh lai thang 3/2018 1a
thoi gian dy kién ma Cong ty s& ban giao can ho chir khong phai thang 3/2018
1a thoi gian phai ban giao can hd. Tuy nhién, véi mong muén mang dén cho
khach hang méi truong sdng hoan hao, ning dong va tién ich vuot troi, Cong
ty d tién hanh nang cp céc trang thiét bi bén trong cac can hd va mat ngoai
ctia khu nha chung cu. Do khu nha chung cu ¢6 quy md 605 cin ho dé o va 16
can ho thuong mai nén Cong ty can thém thoi gian dé hoan thién viéc ning
cip trang thiét bi nhu néu trén. Vi vdy, Cong ty gui Thong bao sb
0955/2018/TB-DQM ngay 08/5/2018 dén toan b khach hang mua can ho tai
khu nha chung cu, trong d6 ¢ cin ho cua 6ng Huynh Minh H vé viéc doi thoi
diém ban giao cin ho sang thang 7/2018. Ong Huynh Minh H c¢6 nhan duoc
thong bao nay. Pén thang 7/2018, Cong ty hoan tat viéc nang cip trang thiét
bi cac cin ho cua khu nha chung cu nén Cong ty da thong bao dén 6ng Huynh
Minh H vé viéc thanh toan tién dot 4 va dat lich nhan ban giao cin ho dugc
thé hién tai Van ban s6 0980/2018/TB-DQM ngay 25/7/2018. Ong Huynh
Minh H di thyuc hién thanh toan tién mua cin ho (dot 4) theo Hop dong mua
ban cin ho va nhan ban giao cin ho dé & vao ngay 18/9/2018. Nhu vdy, ong
Huynh Minh H d& nhén ban giao can h¢ ding nhu lich ma 6ng da dat. Nay
ong Huynh Minh H cho rang Cong ty vi pham thdi gian ban giao cian hd nén
da yéu cau Cong ty phai chiu phat do vi pham, Cong ty c0 y kién nhu sau:
Khi quyét dinh doi ngay ban giao cin hd, Cong ty dd co thong bao gui dén
ong Huynh Minh H, 6ng Huynh Minh H dé nhan thong bao nhung 6ng Huynh
Minh H khong phan hoi, khong can tro viéc Cong ty nang cap cac trang thlet
bi trong cin ho cho nén Cong ty tin rang 6ng Huynh Minh H dong y voi quyét
dinh cta Cong ty. Khi 6ng H nhan thong bao ndp tién dot 4 va dat lich nhan
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ban giao can hg, 6ng Huynh Minh H da thyc hién theo va dugc ban giao can
ho ding theo lich ma 6ng Huynh Minh H da dat. Nhu vay, Cong ty khong c6
vi pham vé thoi _gian ban giao can h¢ nén Cong ty khong chap nhan tra tién
phat theo yéu cau cua 6ng Huynh Minh H. Con viéc cdp gidy ching nhan,
Cong ty s& lam dung theo hop dong vi viée cap giéy chtng nhan thudc vé co
quan quan ly nha nudc.

Nguoi co quyén loi nghia vu lién quan ba Nguyén Thi Thiyy D trinh
bay: Ba nhat tri véi y kién ctia ong Huynh Minh H va khong bd sung gi thém.

Tai ban an dan su so tham sé 14/2020/DS-ST ngay 30/6/2020 cua Toa
an nhan dan Quan B (nay la Toa 4n nhan dan thanh pho Th), Thanh pho Ho
Chi Minh da tuyén xu:

[1] Khong chap nhan yéu cau khoi kién cua nguyén don 6ng Huynh
Minh H v¢€ viéc yéu cau Cong ty C6 phan Pau tu Pia 6c¢ D phai chiu phat do
chdm ban giao can ho voi so tlen 1a 750.323.800 ddng va Cong ty C6 phan
Pau tu Dia ¢ D phai hd trg vé viéc xin cip glay ching nhan quyén s& hitu
cho 6ng Huynh Minh H d6i voi cin ho c6 mi sé 1a C-06.05.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén;
[2] V& 4n phi:

Ong Huynh Minh H phéi chiu 4n phi dan sy so tham 13 34.012.952
ddng nhung duoc trir vao sd tién 17.697.495 déng ma 6ng Huynh Minh H d3
tam ndp 4n phi theo bién lai thu sé 0016052 ngay 19 thang 02 nim 2019 va
0027353 ngay 19 thang 02 nam 2020 do co quan thi hanh an dan sy Quan B
lap. Ong Huynh Minh H con phai ndp thém sd tién 16.315.457 dong. Ong
Huynh Minh H chua ndp du an phi.

Ngoai ra, ban an so tham con tuyén vé€ quyén khang cdo, quyén va
nghia vu thi hanh &n ctia cac duong su.

Ngay 15/7/2020, nguyén don 6ng Huynh Minh H c6 don khang cao
toan by ban an so tham.

Ngay 15/7/2020, Vién kiém sat nhan dan Quan B (nay la Vién kiém sat
nhan dan thanh phé Th), Thanh phé HO Chi Minh c6 Quyét dinh khang nghi
phuc tham sb 428/QDKNPT-VKS-DS d6i voi Ban an dan sy so tham sd
14/2020/DS- ST ngay 30/6/2020 cua Toa 4n nhan dan Quén B (nay l1a Toa an
nhan dan thanh phé Th) véi ndi dung nhu sau: Theo Hop dong mua ban cin
ho duogc ky giita 6ng Huynh Minh H véi Cong ty C6 phan Pau tu Dia ¢ B
thi ngay ban giao can ho 14 trong vong thang 3/2018 hodc ¢ thé sém hon
hodc chdm hon nhung khéng duoc chdm qua 30 ngay lam viéc ké tir ngay dén
han ban giao. Thuc te ngay 18/9/2018 ong H mdi duoc ban giao can ho la vi
pham hop ddng nén can bude Cong ty P chiu tién phat tir ngdy 13/5/2018 dén
ngay 17/9/2018 moi dung. Toa an nhan dan Quan B (nay la Toa an nhan dan
thanh phd Th) khong chap nhan toan bo yéu cau cua nguyén don la khong
dam bao quyén loi cho dwong su. Vién kiém sat nhan dan Quin B (nay 13
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Vién kié,m sat nhan dan thanh phd Th) dé nghi Hoi dong xét xtr phiic tham
giai quyét lai vu an theo hudng da phan tich.

Tai phién toa phiic thim:

Ludt su P6 Quoc H la nguoi bao vé quyén va loi ich hop phdp ciia
nguyén don éng Hupnh Minh H trinh bay: Can ¢t Hop dong mua ban cin ho
dugc ky gitta Cong ty C6 phan Pau tu Pia 6c P va ong Huynh Minh H thi
thoi gian ban giao can ho 1a trong vong thang 3/2018 va néu khong thuc hién
dugc dung han ciing khong duoc cham qua 30 ngdy lam viéc. Nhung dén
ngay 18/9/2018, 6ng H madi chi dugce giao chia khoéa va thiét bi ctia can ho chir
hai bén chua 14p bién ban ban giao vi Cong ty khong cung cip duoc bién ban
nghiém thu cong trinh. Ngay 28/01/2019 Cong ty dugc co quan co tham
quyén c6 van ban chap thuan nghiém thu. Nhu vay, dén thoi diém nay Cong
ty méi da diéu kién dé ban giao cin ho. Chiéu theo Hop dong thi Cong ty
phai chiu 13i phat tinh dén thoi diém 28/01/2019. Phia Cong ty cho rang, thoi
han ghi trong Hop dong 1a du kién va co giao théng bao cho 6ng H vé viée
diéu chinh lai thoi diém ban giao cin ho sang thang 7/2018. Tuy nhién, theo
muc III cua Phuy lyc 1 ghi 16 ngay ban giao la ngay trong vong thdng 3/2018
(khong phai dy klen) va khoan 4 Diéu 19 cua Hop ddng quy dinh bt cir sira
d6i nao ciia Hop dong chi ¢6 hiéu lyc khi cac bén cung ky. Do dé, viéc Cong
ty ty diéu chinh ngay ban giao cin ho khong co gia tri thyc hién doi véi Ong
H. Do Céng ty vi pham nghia vu ban giao nén theo quy dinh cua phap luat va
theo thoa thuan ciia Hop dong thi Cong ty phai thanh toan tién phat do vi
pham. Tinh tir ngay 31/05/2018 dén ngdy 28/01/2019 Cong ty phai thanh toan
tlen phat cho 6ng H 13 664.493.400 dong. Ngoai ra, Cong ty con phai chiu
tién 13i do cham thanh toan 1a 188.272.730 dong. Tong s6 tién Cong ty phai
tra cho 6ng H 1a 852.766.130 dong. D& nghi Hoi dong xét xir chip nhén
khang céo cua 6ng H.

Nguyén don 6ng Hupnh Minh H khong c6 ¥ kién b sung.

Bi don Céng ty Co phdn Pau tw Pia 6c P do éng Pham Pinh O la
nguoi dai dién theo uy quyén trinh bay: Thoi gian ban giao can ho dugc quy
dinh trong Hop dong ky gitta Cong ty C6 phan Pau tu Dia 6c D va ong
Huynh Minh H chi la thoi gian du klen Ngay 08/5/2018, Cong ty CO phan
Pau tu Pia 6c P di ra Thong bao s6 0955/2018/TB-DQM vé viéc diéu chinh
lai thoi diém du kién ban giao cin ho sang thang 7/2018. Thong bao co gui
cho 6ng H va 6ng H khong co y kién phan d6i. Ngay 25/7/2018, Cong ty Co
phan Pau tu Dia 6c D dé ra Van ban s6 0980/2018/TB-DQM thong bao dén
ong Huynh Minh H vé viéc thanh toan tién dot 4 va dit lich nhan ban giao can
ho. Ong Huynh Minh H d nop tién dot 4 vao ngay 09/8/2014 va nhan ban
giao can ho ngay 18/9/2018 la dung thoi han theo thoa thuan. Nhu vay, Cong
ty khong vi pham thoi gian ban giao can ho. £)01 v6i viée cip gidy chung
nhan quyén s& hiru cho 6ng H 1a thudc tham quyén xét duyét cua co quan
quan ly nha nuéc. Hién nay, cling nhu cac du an khac, Khu d6 thi méi T trong



d6 c6 du an can ho S dang nam trong ké hoach thanh tra cua Thanh tra Chinh
phu nén thi tuc xin cdp s6 hong cho cac du an chung cu d3 ban giao déu bi
kéo dai hodc tam dirng. Do d6, Cong ty khong thé dap ung duoc yéu cAu nay
ciia 6ng H. Tuy nhién, khi diéu kién cho phép Céng ty dam bao thuc hién
dung theo thoa thuan tai khoan 1, khoan 3 Piéu 8 cua Hop dong da ky. Dé
nghi Hoi dong xét xir khong chap nhan toan bo yéu cau khoi kién cia nguyén
don.

Dgi di¢n Vién Kiém sat nhan dan Thanh pho Ho Chi Minh phat biéu
quan diéem:

Vé t6 tung: Toa cAp phuc tham da thuc hién dung trinh ty thi tuc theo
quy dinh cua phap luat. Cac duong su ciing dugc thyc hi¢n day da cac quyén
va nghia vu ctia minh.

Vé noi dung: Vién kiém sat nhan dan Thanh phé Hd Chi Minh rut toan
bo khang nghi ciia Vién kiém sat nhan dan Quéan B (nay la Vién kiém sat nhan
dan thanh phd Th) theo Quyét dinh khang nghi phtic thAm s 428/QDKNPT-
VKS-DS ngay 15/7/2020 cua Vién kiém sat nhan dan Quan B (Vién kiém sat
nhan dan thanh phé Th), Thanh phé Hd Chi Minh.

Can clr vao tai liéu co trong hd so thé hién, ngay 08/5/2018 Céng ty da
ban hanh Thong bao s6 0955/2018/TB-PQM véi ndi dung: doi thoi gian ban
giao cin ho dé nang cép thiét ké, trang thiét bi ctia cin ho; truong hop khong
ddng ¥ lién hé v6i Cong ty dé nhan cin ho. Ong H dd khong c6 vin ban phan
dbi. Ngay 25/7/2018, Cong ty c6 Thong bao sd 0980/2018/TB-PQM gtii 6ng
H vé viéc ban giao cin ho dong thoi huéng dan thuc hién viéc dat lich nhan
can ho va ong H da thuc hién theo Thong bdo nay. Ngay 09/8/2014 6ng H
thanh toan tién dot 4. Ngay 18/9/2018 6ng H nhan ban giao can ho theo lich
dang ky. Nhu vay Cong ty khong vi pham vé thoi gian ban giao can hd. Lut
su cho rang cong trinh chua hoan tat thu tuc nghiém thu nén khong dugc ban
giao. Tuy nhién, thyc t& ong H di nhén ban giao can hd va néu chua du diéu
kién ban giao ma da dwa vao st dung va ban giao cong trinh ma xay sy cd thi
lién quan dén trach nhiém boi thuong chtr khong phai dé tinh vao thoi gian
Cong ty cham ban giao can ho duoc.

Do d6, Vién kiém sat nhan dan Thanh phé H6 Chi Minh dé nghi Hoi
dong xét xir phuc tham dinh chi xét xir phuc tham d6i voéi khang nghi cua
Vién kiém sat nhan dan Quan B (Vién kiém sat nhan dan thanh phé Th),
khong chip nhan khang cdo cta ong Huynh Minh H gilt nguyén ban 4n so
tham.

Can cr vao cac chung ctr, tai liéu da dugc tham tra tai phién toa phiic
tham, can ctt vao két qua tranh ludn tai phién toa, y kién cta dai dién Vién
kiém sat nhan dan Thanh phd Hd Chi Minh, trén co so xem xét dy du, toan
dién tai liéu, chirng cur ¢6 trong hd so vu an.

NHAN PINH CUA TOA AN:



[1] V& t6 tung: Ngudi c6 quyén loi, nghia vu lién quan ba Nguyén Thi
Thuy D dé dugc Toa an triéu tap hop 1¢ nhung van vang mit. Cin ctr khoan 2
Diéu 296 cua Bo luat TS tung Dan su, Hoi dong xét xir phuc thAm van tién
hanh xét xur theo quy dinh cua phép luat.

[2] Xét khang cdo ctia ong Huynh Minh H vé viéc yéu cau Cong ty Co
phan Pau tu Dia 6¢ D tra s6 tién phat do vi pham nghia vu ban giao can ho,
Hoi dong xét xtir nhén thay:

Can ct vao Hop déng mua ban can ho sé 0600/S-C-06.05/HPMB ngay
30/9/2017 (sau day goi tat 1a Hop dong) va cac Phuy luc 1, IL, 111, TV, V dugc
ky két gitra Bén ban cin ho 1a Cong ty C6 phan Dau tu Dia ¢ P va Bén mua
la 6ng Huynh Minh H, ¢6 co s& xac dinh thoi gian ban giao can ho duogc hai
bén thdng nhét ky két 1a “trong vong thang 03/2018” (Muc III Phu luc 1) nén
thoi gian ban giao cin hd duoc xac dinh 1a mot ngdy bat ky trong thang
3/2018. Tai Khoan 3 Diéu 148 ciia B luat Dan su c6 quy dinh: Khi thoi han
tinh bang thang thi thoi han két thuc tai thoi diém két thiic ngay two’ng u“ng
cua thang cudi cung ciia thoi han; néu thang ket thiic thoi han khong c6 ngay
twong g thi thoi han két thiic vao ngdy cudi cing cia thang do. Déi chiéu
vo1 quy dinh nay cua phap luat thi ngay 31/3/2018 1a ngay cudi cung Cong ty
C6 phan Pau tu Dja ¢ P phai ban giao can ho.

Tai khoan 2, khoan 3 Piéu 9 ctia Hop dong quy dinh: Néu khong phdi
do Bén mua hodc si kién bat kha khang gady ra thi viéc chgm ban giao can ho
khong dwoc qua 30 ngay lam viéc. ké tir ngdy ban giao; néu khéng bén bdn sé
phdi tra tién lai can cu trén s6 tzen ma bén mua da thanh todn cho dén ngdy
ban giao thuc té theo mirc ldi sudt bang 0,05%/ngay.

Nhu vay, néu khong c6 su kién bat kha khang hodc do Bén mua thi thoi
han giao cin ho co thé chdm nhung khong dugc qua 30 ngdy lam viéc nén
thoi han cudi cing Cong ty phai ban giao cin hd cho nguyén don 13 ngay
14/5/2018.

Thue té, ngay 08/5/2018 Cong ty c6 Thong bao sé 0955/2018/TB-
BQM v6i noi dung: bé tang cong nang su dung, tang gia tri cho khu can ho,
dam bao tot nhat vé tham my, Cong ty D phai tién hanh nang cip thiét ké
trong cin ho va diéu chinh thiét ké mat ngoai nén thoi gian ban giao du kién
1a thang 7/2018 hoic néu mudn nhan cin ho dé hoan thién ndi that thi lién hé
v6i Cong ty dé duoc siap xép (BL 51). Nhu vay, Thong bao niy néu ra 02
phuong an dé 6ng H lya chon: Phuong 4n doi ngdy ban giao cin ho do diéu
chinh thiét ké; Phuong an nhan nha theo duy kién néu trong Hop dong.

Can ctr vao Hop déng mua ban can ho va cac Phu luc kém theo duoc
hai bén ky két, thdy rang: Tai muc 2 Phu luc 3 ciia Hop dong quy dinh: Ong H
phai thanh toan tien dot 04 trude khi nhan ban giao can hg. Tuy nhién, sau khi
nhan dugc Thong bao sd 0955/2018/TB-DQM cua Cong ty D, ong H khong
thanh toan dot 04, khong c6 yéu cau duoc nhan cin ho. Do d6, ¢6 co s& Xac



dinh 6ng H khong lya chon phuong an nhan nha theo du kién (ngay
14/5/2018) néu trong Hop dong ma hai bén da ky két.

Ngay 25/7/2018, Cong ty c6 Thong bao sb 0980/2018/TB-DQM g
ong H vé viéc ban giao can ho va huong dan thyc hién viéc dit lich nhan can
ho. Ong H di thuc hién theo Thong bao nay va tién hanh dit lich v6i Cong ty
dé nhan ban giao cin ho nhu hudng dan. Nhu vay, c6 co sé xac dinh ong H da
ddng y v6i phuong an di doi ngdy ban giao cian ho ctua Cong ty.

Xét thay, ong H khong lya chon phuong an nhan cin ho theo du kién 1a
ngay 14/5/2018 nhung lai khéi kién yéu cau Cong ty phai tra tién 1ai cta thoi
gian cham giao cin ho tinh tir ngay 14/5/2018 dén ngay 18/9/2018 (ngay nhan
ban giao nha) va tién phat do cham ban giao can ho dén ngay cong trinh dugc
nghiém thu cong véi tién 13i do cham thanh toan 1a khong c6 co s&. Ban an so
thAm d3 tuyén khong chap nhan yéu cau cta nguyén don ong Huynh Minh H
vé viéc budc Cong ty D phai tra tién phat do vi pham thoi han ban giao cin ho
la dang.

Pbi voi yéu céu ciia ong H budc Cong ty phai tién hanh viéc xin cap
gidy ching nhan quyen so hitu cin ho cho ong H, nhan thy: Theo quy dinh
tai Diéu 8 ctia Hop ddng thi trong vong 50 ngay ké tir ngay Bén mua dugc
ban glao can ho, Bén ban s& no luc t6i da tién hanh cac thu tuc can thiét dé Xin
cap gidy chung nhan quyén sir dung dat, quyen s0 hiru nha ¢ va tai san gan
11en v6i dat cho Bén mua. Tuy nhién, cac bén déu nhin nhan rang thi tuc cap
gidy chtrng nhén cin ct theo quy dinh cta phap luat va tuy thudc sy xét duyét
clia co quan Nha nudc cd tham quyen Tai phién toa phuc tham, ngudi dai
dién cho bi don trinh bay, dén thoi diém nay chua tién hanh duoc thu tuc cap
gidy chimg nhan cho Bén mua 1a do dy 4n dang nam trong ké hoach thanh tra
chung ctia Thanh tra Chinh pha nén thi tuc hanh chinh phap 1y vé dau tu xay
dung cta cac dy an trong Thanh phd va thu tuc xin cap s6 hong cho cac dy an
déu bi kéo dai hodc tam dirng. Nguyén don xuét trinh Quyét dinh 1416/Qb-
TTCP ngay 05/6/2017 cia Thanh tra Chinh phu, Thong bao 1041/TB-TTCP
ngay 26/6/2019 ctia Thanh tra Chinh phu vé chuong trinh ké hoach thanh tra.
Nhu vay, viéc chua tién hanh dugc cac thu tuc can thiét dé xin cip gidy ching
nhén cho Bén mua la ly do khach quan khong phai 16i cua Bén ban. Do do,
yéu cau cla 6ng H budc Cong ty phai tién hanh ngay thu tuc cap gidy cho ong
1a khong thé. Ban an so tham khong chap nhan yéu cau cua ong H 1a ¢6 can
cu.

T su phan tich trén, Hoi ddng xét xir phuc tham khong chip nhan
khang cdo cua 6ng H; Chap nhan dé nghi ctia Vién kiém sat nhan dan Thanh
phd Hd Chi Minh, giit nguyén ban 4n so tham.

, An phi dan sy so thim: Ong H phai chiu trén yéu cau khong duoc Toa
chap nhan.

v V& an phi dan sy phtic thim: Ong Huynh Minh H phai chiu 4n phi phtic
tham.



Vi cac lé trén,
QUYET PINH:

Can ¢t Khoan 1 Diéu 148, Piéu 308 cta Bo luat TO tung dan su;
Can ctr Khoan 1 Diéu 148, Didu 275 ciia B luat Dan sy;

Cin ca Diéu 26, biéu 27, Diéu 29 cua Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi
quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va st dung an phi va 1¢
phi Toa an;

Khéng chap nhan khang co ctia nguyén don ong Huynh Minh H.

Tuyén xur: Giit nguyén ban an so tham:

1/ Pinh chi xét xir phuc tham ddi véi khang nghi cua Vién kiém sat
Quan B (nay la Vién kiém sat nhan dan thanh phd Th), Thanh pho H6 Chi
Minh.

2/ Khong chap nhan yéu cau khoi kién cia nguyén don 6ng Huynh
Minh H vé& viéc yéu cau Cong ty C6 phan Dau tu Dia ¢ D phai chiu phat do
chdm ban giao cin hd voi sb tién 1a 750.323.800 (Bay trim nim muoi triéu,
ba tram hai muoi ba ngan, tam tram) dong va Cong ty Co phan Pau tu Dia 6¢
D phai tién hanh cac thu tuc cap gidy chung nhan quyén s¢ httu cho 6ng
Huynh Minh H d6i véi can ho c6 mi s6 1a C-06.05.

3/ Vé an phi dan sy so thim:

Ong Huynh Minh H phai chiu 4n phi dan su so tham 1a 34.012.952
(Ba muoi bon triéu, khong trim mudi hai ngan, chin trim nim muoi hai)
d6ng nhung dugc trir vao s tién 17.697.495 (Mudi bay triéu, sau trim chin
muoi bay ngan, bén trim chin muoi lim) ddng ma 6ng Huynh Minh H d4 tam
nép an phi theo bién lai thu s AA/2017/0016052 ngay 19/02/2019 va
AA/2018/0027353 ngay 19/02/2020 ctia Chi cuc Thi hanh an dan sy Quén B
(nay 1a Chi cyc Thi hanh an dan su thanh phé Th). Ong Huynh Minh H con
phai nop thém s6 tién 16.315.457 (Mudi sau triéu, ba traim muoi ldm ngan,
bdn trim nim muoi bay) dong.

4/ V& an phi dan su phac tham:

Ong Huynh Minh H phai chiu an phi dan sy phtc tham 13 300.000 (Ba
tram ngan) dong nhung duoc trir vao s tién tam Ung an phi dan sy phuc tham
ma ong H d3 ndp 1a 300.000 (Ba trim ngan) dong theo Bién lai thu s
AA/2018/0027777 ngay 17/7/2020 cua Chi cuc Thi hanh 4n dan sy Quéan B
(nay 1a Chi cuc Thi hanh 4n dan sy thanh phé Th). Ong H d3 nop du an phi
dan sy phtic tham.

Truong hop ban an duoc thj héu}h theo quy dinh tai Piéu 2 Luét Thi
hanh an dan sy nam 2008 (stra d6i, bo sung nam 2014) thi nguo1 duoc thi
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hanh an dan sy, nguoi phai thi hanh an dan sy co quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh én, tu ‘nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, Diéu 7, Diéu 7a, Piéu 7b va Diéu 9
Luat Thi hanh an dan sy nam 2008 (stra doi, bé sung nam 2014); thoi hiu thi
hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su
nam 2008 (stra doi, bo sung nam 2014).

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- TAND Toi cao; A AN _ - i ~
_TAND Cip cao tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- Chi cuc THADS thanh phd Th;

- TAND thanh phd Th;

- Cac duong sy (dé thi hanh); N

- Luu: HS, VT (T/20) Pham Hong Loan
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