TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH B Doc lap - Tw do - Hanh Pc

Ban an sb: 122/2021/DS-PT.
Ngay: 22/11/2021

“V/v:Tranh chdp giao dich dan s
Vé viéc thuc hién nghia vu tra tién”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH B
Thanh phan héi dong xét xi Pc tham gém co:
Tham phan- chu tog phién toa: Ba Nguyén Thi Huong Giang
Céac tham phan: Ong DPing Vian Quyét, ba Pham Thi Minh Hién
Thue ky phién toa: Ba Nguyén Ngoc Thuong Hién — Thu ky Toa an nhan dan tinh

Dai dign Vién kiém sat nhan dan tinh B: Ong Luong Thét Tung — Kiém sét vién.

Ngay 22/11/2021, tai tru s& Toa &n nhan dan tinh B xét xir Pc tham céng khai vu
an thu ly s 92/2021/TLPT- DS ngay 04/10/2021 vé viéc: “Tranh chap giao dich dan
sur vé viéc thuc hién nghia vu tra tién”

Do ban an dan sy so tham s6 61/2021/DS-ST ngay 20/7/2021 ciia Toa an nhan dan
thanh phd B bi khang céo.

Theo Quyét dinh dwa vu &n ra xét xir Pc tham s6 108/2021/QP-PT ngay
05/11/2021 gitra:

1. Nguyén don: Cong ty c¢6 phan Q MU

Pia chi: S6 135, dudng Thanh Cong, phuong Cao Xanh, thanh phd HL, tinh QN

Nguoi dai dién theo phap luat: Ong Nguyén Huy Thira - Chuc vu: Chi tich HDQT
kiém Giam doc. (Vang mit)

Pai dién theo uy quyén: Ong Pham Van Thanh, sinh nam: 1978. (C6 mat)

Dia chi: S6 nha 15, Nguyén Thai Hoc, t6 8, Khu 5, phuong Yét Kiéu, thanh phé
HL, tinh QN (Theo gidy ay quyén sé 576/UQ-QM ngay 06/11/2020)

2. Bidon: Cong ty TNHH x& hoi P Q

Pia chi: Khu phé 3, phuong My Do, thanh phé B, tinh B

Ping ky kinh doanh va ma sé doanh nghiép: 2400494011 do s¢ ké hoach dau tu
tinh B cap ngay 05/01/2010

Dai dién theo phap luat: Ong Nguyén Hong Thai - Chac vu: Giam déc
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Pai dién theo uy quyén: Ba Khong Thi Thiy - sinh nam: 1959 (C6 mat)

Pia chi: S6 5, Khu Lo Véi, thén Bong Quan, x& Bong Son, thanh phé B, tinh B

Theo van ban ay quyén ngay 07/01/2021 va ngay 02/8/2021.

* Nguoi bao vé quyén, loi ich hop phép caa bi don: Luét su Duong Ngoc Thuyc -
Truong van phong luat sw Duong Ngoc Thuc - Boan luat su tinh B

Pia chi: Sb 6, ngd 3, dudng Hung Vuong 1, phuong Lé Loi, thanh phd B, tinh B.
(Luat su c6 mat)

3. Nguoi ¢6 quyén loi, nghia vu lién quan: Trung tdm nhan dao P Q

Pia chi: Khu phé 3, phuong My Do, thanh phé B, tinh B

Nguoi dai dién theo phép luat: Ba Khong Thi Thiy- sinh nam: 1959 (C6 mit)

* Nguoi khang cao: Nguyén don 1a Cong ty TNHH x4 hoi P Q do ba Khong Thi
Thuy dai dién theo ay quyén.

NQI DUNG VU AN

Nguyén don la Cong ty cé phan Q Mui do 6ng Nguyén Huy Thara 1a dgi dign
theo phap lugt va 6ng Phgm Vién Thanh 1a dgi dién theo sy quyén trinh bay:

Cong ty co phan Q Mui da ky hop dong xay dung cong trinh s6 18/2012/HD-
CTCP-QM ngay 01/06/2012 véi Cong ty TNHH x& hoi P Q vé viéc thi cdng cac hang
muc xay dung thudc dy an: Trung tdm nhan dao P Q B va cac phu luc cua hop dong so
18/2012/HD-CTCP-QM, trong d6 c6 phu luc hop déng sé 05 ngay 01/6/2016 hang
muc: Tudng rao bao vé trung tm. Qua trinh thuc hién hop dong do bén A (Céng ty
TNHH x& hoi P Q) khong bb tri duoc ngudn vén dé thuc hién dy &n theo cam két, hai
bén da co thoa thuan viéc dirng thuc hién hop dong sé 18/2012/HD-CTCP-QM. Ngay
06/12/2016, cong ty TNHH x& hoi P Q va Cong ty co phan Q Mui ciing déi chiéu, kiém
tra va co bién ban xac nhan coéng ng ngay 06/12/2016 trong d6 c6 noi dung “Bén hét
ngay 30/10/2016, bén A (Céng ty TNHH xa hoi P Q) con no bén B (Cong ty c6 phan
Q MUi) s6 tién 1.002.468.997 dong (mat ty khong tram linh hai triéu bén tram sau muoi
tam nghin chin trim chin muoi bay déng)”.

Sau khi chét va xac nhan cong no, céng ty c6 phan Q Mui d4 rat nhiéu lan dé nghi
thanh toan, yéu cau tra tién nhung cong ty TNHH xa hoi P Q khong tra ng. Tai budi
lam viéc ngay 21/11/2019 dai dién cong ty TNHH x& hoi P Q la ba Khong Thi Thiy da
cam két thanh toan sé tién no trén cho cong ty ¢ phan Q Mui cham nhat 1a thang 3
nam 2020. Tuy nhién, sau d6 cong ty TNHH x& hoi P Q van khong tra no. Nay cong ty
cd phan Q Mui khai kién, yéu cau Toa an budc cong ty TNHH x& hoi P Q phai tra cho
cong ty c6 phan Q MUi toan bo sé tién con no va khoan tién 14i cham thyc hién nghia
vy, gom: Tién no gbc 1.002.468.997 dong; Tién 14i cham thuc hién nghia vu tam tinh
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tir ngay 07/12/2016 dén ngay 07/11/2020 vai mic 13i suat 10%/nam theo quy dinh tai
diéu 357, 468 Bo luat dan sy 1a 392.633.690 dong. Tong cong 1a 1.395.102.687 ddng
(Mot ty ba tram chin muoi lam triéu mot tram linh hai nghin sau tram tdm muoi bay
ddng). Y&u cau bi don phai tiép tuc tra I4i trén khoan ng gbc theo mic 14i suat trén cho
dén thoi diém xét xir so tham.

Trong qua trinh ky két hop ddng thi chii dau tu 1a Cong ty TNHH mat thanh vién
thuong mai va dich vu P Q, tuy nhién qua trinh thuc hién hop dong, ky két phu luc hop
d6ng, nghiém thu xac nhan khdi luong hoan thanh, xac nhan céng no vao ngay
06/12/2016 thi chu dau tu d& doi tén thanh Céng ty TNHH x& hoi P Q, do d6 nguyén
don xac dinh bi don 12 Céng ty TNHH x& hoi P Q va yéu cau cong ty TNHH x4 hoi P
Q phai chiu trach nhiém tra ng.

Bi don 1a Cong ty TNHH x4 hgi P Q do ba Khang Thi Thiy dai di¢n theo sy
quyén trinh bay: Ba xac nhan cong ty TNHH x4 hoi P Q trudc day 1a Cong ty TNHH
mét thanh vién thuong mai va dich vu P Q. Cong ty c6 du &n dau tu xay dung trung
tam nhan dao P Q B tir nam 2012. Trudc khi cong ty ¢6 phan Q Mui tham gia dur &n,
thi cong ty ba da hoan thanh mét s6 hang muc thi cdng cong trinh. Khoang cudi nam
2015, cong ty Q Mui da xin dugc tham gia xay dung cac hang muc cong trinh cua cong
ty P Q, khi d6 6ng Thua - giam doc dé nghi dugc Ky tong thau toan bo cong trinh voi
gia tri dy 4n 295.000.000.000 (hai tram chin muoi lam ty) dong. Do day la cong trinh
x& hoi hoa nén c6 nhiéu don vi tham gia thi céng, xay dung, mdi don vi gilp d& xay
dung mét sé hang muc nho, tai thai diém nay, ¢ don vi d xay dung xong hang muc
ctia minh va da duoc thanh toan, mot sé don vi dang thi cong dé dang chua dugc thanh
toan. Sau khi thoa thuan, hai bén d& ky hop dong xay dung sé 18/2012/HPCT-CP-QM
ngay 01/6/2012. Trén thuc té, hop dong ky cudi nam 2015 nhung dé ky tong thau thi
hai bén théng nhat ghi thoi gian trong hop déng 1a nam 2012 dé phu hop véi thuc té
xay dung du &n. Theo thoa thuan, do cong ty TNHH x& hoi P Q chua c6 vén nén cong
ty c6 phan Q Mui phai tu ang vén dé xay dung cac hang muc thi cong giai doan 1 gém
san nén, ha tang k¥ thuat san, cong, tuong bao, nha N4, N5, N6 thudc du an, khi cong
ty Q Mui xay dung dat khéi lugng udc tinh tri gia tir 4 ty dong dén 5 ty dong thi hai
bén tién hanh nghiém thu khdi lwong gié tri hoan thanh, ddi chiéu, xac nhan cong no
ting giai doan dé cong ty co phan Q Mui tiép tuc trién khai thi cong va thanh quyét
toan cong trinh vé sau. Theo diéu 5 cua hop dong thi cong ty ¢é phan Q Mui phai ty
thanh toan toan bo céc khdi luong d4 1am cua giai doan 1. Sau khi ky hop ddng, cong
ty ¢6 phan Q Mui d& thuc hién mot s6 hang muc nhu san nén 200m@, xay tuong rao
duoc mot phan sau do thi tu y ding lai khéng thi cong va khdng théng bao cho chia dau
tu biét. Sau d6 nhiéu lan cong ty TNHH xa hoi P Q yéu cau bén thi cong thuc hién ndt
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cac hang muc dang thi céng, hoac khdng lam tiép thi chét khéi luong dé ban giao cho
don vi khéc thi cong. Ngay 28/9/2016 giita Cong ty ¢6 phan Q Mui va cong ty TNHH
x& hoi P Q da cuing chét khdi luong theo thuc té d4 1am. Tai bién ban nghiém thu khéi
luong hoan thanh ngay 28/9/2016 d4 thé hién cac phan khdi lwong cong ty c6 phan Q
MUi ¢4 1am va dén thoi diém nay thi cdng ty c6 phan Q Mui da xé&c dinh rd khong thi
cong tiép va hai bén cham dat cong viéc. Tuy nhién, do cong ty ¢6 phan Q Mui bo do
thi cdng nén cong ty P Q chua thanh Iy hop ddng. Ngay 06/12/2016 céng ty TNHH x4
hoi P Q da ky xac nhan céc khoan tién ng gom: gia tri khdi luong hoan thanh hang muc
xay tuong rao 1a 52.468.997 d¢éng; hang muc san nén 1a 150.000.000 dong, tién vay la
290.000.000 d4ng, tong cong bang 1.002.468.997 dong. Ngay 21/11/2019 ba c6 viét
vao cudi bién ban xéac nhan cong ng voi noi dung cam két tra cac khoan no trén, trong
Q 1 nim 2020 thanh toan hét. Nay nguyén don khoi kién yéu cau Cong ty TNHH x4
hoi P Q phai thanh toan tra sb tién 1.002.468.997 dong thi cong ty TNHH x& hoi P Q
chap nhan tra khi thu xép dugc ngudn vén. B4i véi khoan tién 14i nguyén don yéu cau
tinh bang 10% tinh trén sé tién no tir ngay 07/12/2016 dén ngay xét xt thi khdng chip
nhan vi cong ty ¢6 phan Q Mui la nguoi c6 15i, d khong thyc hién ding hop dong, gay
ton that cho P Q.

Péi véi tai liéu, chitng ctir ghi cdng ty TNHH P Q vay tién ciia cong ty Q Mui trong
van ban ghi ngay 30/3/2016 c6 dong dau Trung tdm nhan dao P Q la d6ng nham, ba
Thay xac dinh day 1a khoan ng caa céng ty TNHH xa hoi P Q véi cdng ty ¢ phan Q
Mui, khéng phai la khoan ng caa Trung tdm nhan dao P Q.

Tai don phan t6 ghi ngay 02/3/2021 bi don cong ty TNHH xa hoi P Q trinh bay:
Can ci hop dong sb 18/2012/HD-CTCP-QM ngay 01/6/2012 d4 ky gitra cong ty TNHH
x& hoi P Q va cong ty co phan Q Mui thi thyc té cong ty co phan Q Mui da vi pham
cam két tai diém 5.1, diéu 5 va diém 9.1 diéu 16, diéu 17 do vi pham céc 15i: Hop dong
c6 hiéu luc tir ngay ky 01/6/2012 nhung dén thang 6/2016 cong ty mai thuc hién hop
ddng; Cong ty cam két ung vén trudce dé thi cong cac hang muc thudc giai doan 1 cua
hop dong nhung bo dé cong trinh, khién chu dau tu phai thué don vi khac thi cong, gay
thiét hai 16n cho chu dau tu; Cong ty ky téng thau toan bo cong trinh nhung khong thuc
hién nghia vu thanh toan cho céc nha thau da thi céng dé chu dau tu bi don vi khac kién
gay thiét hai cho chu dau tu; Cong ty thi céng cong trinh khdng dat chat lwong dit san
lap theo tiéu chuan 16.1 diéu 16 cua hop ddéng va phu luc hop ddng sé 01; Cong ty
khong lam day da quy trinh hd so nghiém thu theo quy dinh cuaa luat xay dyng nam
2014 va diéu 10.2, diéu 19 caa hop dong sé 18. Do ¢ong ty ¢b phan Q Mui khéng thuc
hién ddng hoic thuc hién bo do, vi pham hop dong dan dén hau qua gay thiét hai cho
cong ty TNHH x& hoi P Q, cu thé: cong ty P Q phai thué don vi khac khac phuc hau
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qua gém: Chi phi do tim, xt Iy bom min, vat no: 976.120.000 dong; hd tro thi cong:
50.000.000 ddng; Don dep cong trinh: 1.850.000 dong; Thué don vi thi cong tiép dé
khic phuc hau qua: 4.376.203.000 ddng. Do vay, cong ty TNHH xa hoi P Q yéu cau
cong ty cd phan Q MUi phai chiu trach nhiém bi phat va bdi thuong thiét hai, cu thé:
Phat vi pham vé chit lugng cong trinh mtc 5% hang muc san lap mat bang nén bing
7.500.000 dong; Phat tu y bo cong trinh, khéng béo trudc cho chi dau tu bang 8% gia
tri cdng trinh - bién ban xac nhan cong no ngay 06/12/2016 14 68.197.500 dong; Yéu
cau bdi thuong chi phi thué don vi thi cdng khac khic phuc hau qua la 3.373.745.000
ddng, cong bang 3.449.442.500 dong. Doi trir vai s6 tién cong ty TNHH x& hoi P Q no
cong ty co phan Q Mui 1.002.458.000 dong, con lai 2.446.984.500 dong (hai ty bon
tram bén muoi sau triéu chin tram tam muoi bén nghin nam tram dong) yéu cau Cong
ty co phan Q MUi phai tra cho bi don. Toa an da théng bao nop tam &ng an phi d6i voi
y&u cau phan t6, nhung bi don khéng nop.

Do c6 ndi dung trén, ban an dan su so tham sb 61/2021/DS-ST ngay 20/7/2021
ctia Tod an nhan dan thanh phé B da ap dung khoan 3 Diéu 26; Biéu 35; biéu 39; biéu
147; diéu 227, 228; Picu 271; Piéu 273 cua Bo luat T tung dan sy nam 2015; cac diéu
274, 275, 278, 280, 351, 353, 357, 429; khoan 2 diéu 468 cua Bo luat Dan sy 2015;
Khoan 2 diéu 26 Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 ciia Uy ban thudng
vu Qudc hoi quy dinh vé mién, giam, mac thu, nop, quan Iy va sir dung an phi, 1¢ phi
Toa an, xu:

Chép nhan yéu cau khai kién caa Cong ty cd phan Q Mui.

Buoc Cong ty TNHH xa hoi P Q phai tra cho Cong ty co phan Q MUi sé tién ng
goc: 1.002.468.997 (mot ty, khdng tram linh hai triéu, bon tram sau muoi tam nghin,
chin tram chin muoi bay) dong; Tién l4i: 456.397.302 (Bon tram nam muoi Sau triéu,
ba tram chin muoi bay nghin, ba tram linh hai) dong. Téng cong la: 1.458.866.299 dong
(Mot ty, bbn tram nam muoi tdm triéu, tdm trim sau muoi sau nghin, hai trim chin
muoi chin dong).

An phi: Bi don cong ty TNHH xa hoi P Q phai chiu 55.765.000 (nam muoi lam
triéu bay tram sau muoi lam nghin) dong tién &n phi dan sy so tham. Hoan tra Cong ty
c6 phan Q Mui sé tién tam tng &n phi ¢4 nop 26.927.000 (hai muoi sau triéu chin tram
hai muoi bay nghin) ddng tai bién lai thu sé AA/2018/0001736 ngay 02/12/2020 cua
Chi cuyc thi hanh an dan su thanh phé B.

Ngoai ra ban an con tuyén vé quyén khang cao cho cac bén duong su.

Sau khi xét xur so tham, ngay 3/8/2021, Tda 4n nhan dan thanh pho B tiép nhan
don khang cdo ctia Cong ty TNHH xa hoi P Q (do ba Khong Thi Thiy) dai dién di voi



toan bo ban an so tham, dé nghi Toa &n cip Pc tham sta ban &n so tham theo hudng
khong chap nhan toan bo yéu cau khai kién cia nguyén don.

Tai phién toa Pc tham:

Pai dién cua nguyén don khong rat don khai kién; dai dién cta bi don khéng rut
don khang cdo. Cac duong su khdng thoa thuan duoc véi nhau vé viéc giai quyét vu an.

Pai dién theo ay quyén cua bi don 12 ba Khdng Thi Thiy va Luat su bao vé quyén
va loi ich hop phép cta bi don théng nhét trinh bay: Céng ty TNHH x& hoi P Q xac
nhan con ng Cong ty ¢4 phan Q Mui sé tién no goc theo Bién ban xac nhan cong no
ngay 06/12/2016, cu thé: hang muc tuong rao 13 562.468.997 ¢éng, hang muc san nén
1a 150.000.000 ddng; tién vay: 290.000.000 dong. Céng ty TNHH x4 hdi P Q khong c6
y kién gi vé s tien goc nay. Tuy nhién, Cong ty TNHH x& hoi P Q khong dong y tra
no Vi cac ly do sau: Cong ty Q Mui 1a ngudi vi pham hop dong, tu v ding thi cong gay
thiét hai cho Cong ty TNHH x4 hoi P Q. Cong ty TNHH x4 hoi P Q yéu cau Cong ty
cd phan Q Mui phai boi thudng thiét hai tong sb tién 3.449.442.500 ddng, ddi trir s6
tién gdc con ng, budc Cong ty ¢d phan Q Mui phai thanh toan cho Cong ty TNHH x4
hoi P Q s tién la 2.446.984.500 dong. Mat khac, do Cong ty ¢ phan Q Mui khong
cung cap duoc hd so hoan cong nén khdng thé 1am thu tuc thanh toan. Néu chi dya vao
duy nhat Bién ban chdt cong ng ma thanh toan s tién hon mot ty dong thi ba lai 1a
ngudi vi pham phap luat. Do vay, Céng ty TNHH xa hoi P Q khong ddng y thanh toan
cho Cong ty c6 phan Q Mui bat ci khoan tién nao. Toan bo sb ng da chét vai Cong ty
Q Mui la trach nhiém cua Cong ty TNHH x& hoi P Q, Trung tim nhan dao P Q khdng
lien quan va khong co trach nhiém gi. Cong ty TNHH x& hoi P Q di ¢ yéu cau phan
t6 & cap so tham, da dugc thdng bao nop tién tam tng an phi nhung do diéu kién kinh
té khé khin nén khong ndp duoc tam Gmg an phi. Ba dé nghi Toa an cap Pc tham xem
Xét vu &n mot cach khach quan, toan dién , chap nhan khang céo cua Cong ty TNHH
x& hoi P Q, stra ban an so tham theo huéng khdng chap nhan yéu cau kheoi kién cua
nguyén don.

Ong Pham Vin Thanh 1a dai dién theo ay quyén ciia nguyén don trinh bay: Hai
bén di c6 bién ban chdt cong no, thong nhat khéi lwong cong viéc da hoan thanh va so
tién phai thanh toan. Toan bo cac can ctr khoi kién bén nguyén don da cung cap va giao
nop cho Toa an cip so tham. Ong giit nguyén quan diém da trinh bay tai cap so tham,
dé nghi Hoi dong xét xtr Pc tham khong chap khang céo caa phia bi don, giir nguyén
ban 4n so tham d3 xi.

Pai dién VKSND tinh B phat biéu quan diém:

- Vé t6 tung: Toa &n nhan dan tinh B va cac duong su di chap hanh day du céac
trinh ty, tha tuc cua BLTTDS.



- V& ndi dung vu an: Dé nghi Hoi ddng xét xtr Pc tham Toa &n nhan dan tinh B 4p
dung khoan 1 Diéu 308 cua Bo luat Té tung dan su khdng chap nhan khang céo cua
cong ty P Q, giit nguyén ban an so tham da xu.

NHAN PINH CUA TOA AN

Sau khi nghién ciru céc tai liéu co trong hd so vu an dugc tham tra tai phién toa va
can ct vao két qua tranh luan tai phién tod, Hoi ddng xét xir nhan dinh:

[1] Xét noi dung khang céo caa cong ty P Q thi thay:

[1.1] Vé sé tién no gdc:

Gitra Cong ty c6 phan Q Mui va Cong ty TNHH x& hoi mot thanh vién thuong
mai va dich vu P Q, sau doi tén theo gidy phép dang ky kinh doanh 1a Céng ty TNHH
x& hoi P Q c6 ky két hop dong xay dung sé 18/2012/HD-CTCP-QM ngay 01/6/2012.
Theo d6 céc bén thoa thuan Cong ty TNHH x4 hoi P Q Ia cha dau tu va Cong ty co
phan Q Mui 1a nha thau thuc hién g6i thau thi cdng toan bo cac hang muc thudc du &n
“Trung tAm nhan dao P Q B”, vdi gié tri tong thau cong trinh 12 290.000.000.000 dong
(hai tram chin muoi ty dong), thoi gian thuc hién hop déng tir thang 6 nam 2012 dén
nam 2017. Hop ddng xay dung duoc ghi ky két ngay 01/6/2012, nhung loi khai cua dai
dién hai cong ty déu thira nhan thuc té dau nam 2016 mai ky két hop dong nay. Ngay
01/6/2016 hai bén ky két Phu luc hop ddng sé 5 vé gia hop dong hang muc tuong rao
bao vé. Thang 6 nam 2016, Cong ty ¢ phan Q MUi bét dau thuc hién thi cong hang
muc c6ng trinh theo hop ddng, phu luc hop ddng sé 5. Trong thai gian ndy, cac hoat
dong thi cong caa nha thau déu dugc ghi trong nhat ky thi cdng, duoc xac nhan bang
bién ban nghiém thu cong viéc xay dung co chit ky cua dai dién nha thau thi cong va
dai dién chu dau tu, ban quan ly, giam séat du an. Ngay 28/9/2016 giita hai bén da lap
bién ban nghiém thu khéi lugng hoan thanh hang muc tuong rao trung tam. Ngay
06/12/2016 giira cong ty TNHH xa hoi P Q va cdng ty ¢6 phan Q Mui da c6 bién ban
d6i chiéu, xac nhan cong ng véi noi dung “Tinh dén hét ngay 30/10/2016 bén A (Cong
ty TNHH x& hoi P Q) con no bén B (Cong ty ¢ phan Q Mui) sé tién vai chi tiét cu thé
nhu sau: Hang muc tudng rao (Phu luc hop dong sé 5): 562.468.997 dong; Hang muc
san nén 2.100m®: 150.000.000 dong, tién mat bén A vay ctia bén B: 290.000.000 dong.
Tong cong sb tién bén A no cua bén B 13 1.002.468.997 dong (bang chir: mot ty, khdng
tram 1¢ hai triéu, bn tram sau muoi tm nghin, chin tram chin bay déng)”.

Ba Khdng Thi Thly véi tu cach dai dién Céng ty TNHH xa hoi P Q thira nhan
gitra chu dau tu va nha thau da nghiém thu khéi luong cong trinh hoan thanh, xac nhan
hai bén mac du khong thanh 1y hop dong nhung da théng nhat ding hop tac thi cong,
thira nhan s tién ma cong ty TNHH xa hoi P Q con no ¢ong ty co phan Q Mui dung
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nhu bién ban xac nhan céng no ngay 06/12/2016, dén nay chua thanh toan. Nhu vay,
c6 du can ci Xac dinh céng ty TNHH x& hoi P Q ¢on ng cdng ty c6 phan Q Mui sé tién
1.002.468.997 dong (bang chir: mot ty, khong tram 1é hai triéu, bon tram sau muoi tam
nghin, chin tram chin bay dong) theo quy dinh tai . Viéc dai dién theo uy quyén cua bi
don va Luat su bao vé quyén va loi ich hop phap cua bi don trinh bay do nguyén don
khong cung cp hd so hoan cong, héa don cu thé nén khong ddng y thanh toan 1a khdng
c6 co s chap nhan.

[1.2] V& sé tién ng 14i: Cong ty c6 phan Q MUi yéu cau cong ty TNHH x& hoi P Q
phai tra tién 13i caa khoan tién 1.002.468.997 ddng theo mac 10%/nam, tinh tir ngay
07/12/2016 dén ngay xét xtr, bi don khong chap nhan yéu cau nay. HDXX xét thay:
Trong bién ban xac nhan cong no ngay 06/12/2016, Cong ty TNHH x& hoi P Q va cong
ty ¢6 phan Q Mui khéng thoa thuan 14i phai tra, thoi han phai tra so tién trén. Tuy nhién,
theo vian ban sé 01.PQ/CV-CT ngay 23/12/2016 caa cong ty cd phan Q Mui gui cong
ty TNHH x4 hoi P Q da néu “Dén nay bén A da dé don vi khac thi cong tiép cac hang
muc cbng trinh, déng thoi ciing d gan két thic nam tai chinh 2016, chlng t6i dé nghi
cong ty TNHH x4 hoi P Q thanh toan cho ching toi khoan tién no theo noi dung lam
viéc ngay 06/12/2016 ndi trén. Kinh dé& nghi Q cong ty thanh toan s tién d6 cho ching
t6i trudc ngay 31/12/2016”. Cong ty TNHH xa hoi P Q d4 biét duoc viéc yéu cau thanh
toan nay va cam két tra trong thoi gian sém nhat cd thé (Tai vin ban sé 16/CT-CV ngay
28/12/2016 cua cong ty TNHH x& hoi P Q guri cong ty c6 phan Q Mui). Vi vay, thoi
diém xéc dinh phia bi don cham thuc hién nghia vu duogc tinh 1 tir ngay 01/01/2017.
Do cac bén khong thoa thuan vé 18i nén viéc buoc bi don phai chiu tién 13i véi 13i suat
10%/1 nam tuong ng véi so tién cham tra va thoi gian cham trala pht hop quy dinh
tai Diéu 357, khoan 2 Diéu 468 cua Bo luat Dan su.

Thoi gian tinh 14i duoc tinh tir ngay 01/01/2017 dén ngay xét xu so tham 20/7/2021
la 04 nam 6 thang 19 ngay, tién I4i tinh bang:{1.002.468.997 & x 10%/nam x 4 nam} +
{1.002.468.997 d x 0,833%/théng x 6 thang} + {1.002.468.997 d x 0,027%/ngay X 19
ngay} = 456.397.302 dong.

[1.3] Pi vai yéu cau phan t6 cua bi don

Ngay 02/3/2021 bi don cong ty TNHH x& hoi P Q ¢6 don phan té véi noi dung:
Do cdng ty ¢6 phan Q Mui khéng thuc hién ddng hoic thuc hién bo da, vi pham hop
d6ng dan dén hau qua gay thiét hai cho cong ty TNHH x4 hoi P Q. Bi don yéu cau cong
ty c6 phan Q MUi phai chiu trach nhiém bi phat va boi thuong thiét hai gom: Phat vi
pham vé chét lugng cdng trinh mac 5% hang muc san lap mat bang nén bang 7.500.000
ddng; Phat di ty y bo cong trinh, khong béo trudc cho chu dau tu bang 8% gia tri cong
trinh theo bién ban xac nhan cdng no ngay 06/12/2016 1a 68.197.500 dong; Yéu cau
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boi thuong chi phi thué don vi thi cdng khéc khic phuc hau qua 1a 3.373.745.000 dong,
cong bang 3.449.500.000 ddng. Dai trir vai s6 tién cong ty no cdng ty co phan Q Mui
1.002.458.000 dong, con lai 2.446.984.500 dong (hai ty bon tram bon muoi sau triéu
chin tram tdm muoi bn nghin nam tram dong) yéu cau Céng ty c6 phan Q Mui phai
tra cho Cong ty TNHH xa hoi P Q.

Pai dién theo ty quyén cua bi don xac nhan di nhan duoc Thdng bao nop tam wng
an phi dan sy so tham nhung khéng nodp vi kinh té kho khan. Toa &n cip so tham khdng
thu Iy, xem xét yéu cau phan t cua bi don 1a phu hop véi quy dinh tai diém d khoan 1
Piéu 192, Biéu 200, Piéu 202 cua B luat TH tung dan sy. Do dd, viéc bi don yéu cau
nguyén don phai bdi thuong thiét hai, di trir nghia vu cua bi don 1a khong ¢6 cin cir
xem xét trong vu an nay. Bi don cd quyén khoi kién dé yéu cau giai quyét tranh chap
trong vu an khac.

T nhitng danh gia trén, viéc Toa &n cap so tham budc Cong ty TNHH P Q phai
tra Cong ty c6 phan Q Mui tong sé tién 1.458.866.299 (Mot ty bén tram nim muoi tam
triéu, tm tram sau muoi sau nghin, hai tram chin muoi chin) déng trong d6 gom
1.002.468.997 dong tién goc va 456.397.302 dong tién 1i 1a co cin cur theo quy dinh
tai cac Diéu 274, 275, 278, 280, 351, 353, 357, 429; khoan 2 diéu 468 cua Bo luat Dan
su 2015. Do vay, khong c6 cin cit chap nhan khang céo cua Cong ty TNHH x& hoi P
Q, can giit nguyén ban an so tham.

[2] Hoi dong xét xir Pc tham khong xem xét cac ndi dung khong cd khang cdo,
khang nghi.

[3] Vé &n phi dan su Pc tham: Khang cao cia Cong ty TNHH xa hoi P Q khdng
duogc chap nhan nén Cong ty TNHH xa hoi P Q phai chiu an phi dan su Pc tham.

Vi cac 1€ trén;

QUYET PINH:

Can ctr khoan 1 Diéu 308 cua Bo luat Té tung dan sy, khong chap khang cao cua
cong ty TNHH x4 hoi P Q, gitt nguyén ban an so tham sé 61/2021/DS-ST ngay
20/7/2021 ctia Toa an nhan dan thanh phé B, tinh B.

Vé an phi dan sy Pc tham: Can ctt Diéu 148 cua Bo luat T tung dan su; khoan 1
Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thudng vu
Quéc hdi quy dinh vé mirc thu, mién, giam, thu, nop, quan Iy va st dung an phi va I¢
phi Toa an, buoc Cong ty TNHH x4 hoi P Q phai chiu 300.000 dong &n phi dan sy Pc
tham nhung duoc trir vao s tién tam tng an phi dan su Pc tham d nop theo bién lai s6
AA/2018/0002470 ngay 11/8/2021 tai Chi cuc thi hanh an dan sy thanh phé B, tinh B.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 ctia Luat
thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co6
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quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh dn hoac bi
cuong ché thi hanh an theo quy dinh tai cac Diéu 6; 7, 7a, 7b va 9 cua Luéat thi hanh an
dan sy; thoi hiéu thi hanh &n dugc thyc hién theo quy dinh tai Piéu 30 Luat thi hanh
an dan su.

Cac quyét dinh khéc cua ban an so tham khéng c6 khang céo, khang nghi c6 hiéu
luc ké tir ngay hét khang céo khang nghi.

Ban &n Pc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PC THAM
- TAND TP. B; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh B;

- Chi cuc THADS TP. B;

- Cac duong sy;

- Luu hd so vu an. Nguyén Thj Hwong Giang
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CAC THAM PHAN THAM PHAN-CHU TQA PHIEN TOA

Ping Vin Quyét Nguyén Xuan Thao Pham Thi Minh Hién
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