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TOA ANNHANDANTHANHPHOVINHLONG  CONG HOA XA HOI CHUNGHIA VIET NAM
TINH VINH LONG DPoc lap - Tu do - Hanh phic

Ban 4n sb: 66/2022/DS-ST
Ngay: 11-8-2022
“V/V tranh chap Hop ddng vay tai san”

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TP. VINH LONG, TINH VINH LONG

- Thanh phéin Hpi dong xét xir so tham gom cé:

Thdam phdn - Chii toa phién toa: Ba Pang Thi My Thuin

Cdc Hoi tham nhén dan: 1. Ong Pham Vin Tu

2. Ong Lé Minh Hoang
- Thur ky phién toa: Ong Nguyén An Phudc — Thu ky Toa an nhan dan thanh

pho Vinh Long, tinh Vinh Long.

- Pai dién Vién kiém sdt nhin dan thanh pho Vinh Long tham gia phién
toa: Khong tham gia.

Trong ngay 11 thang 8 nam 2022, tai tru s& Toa an nhan dan thanh phb Vinh
Long, tinh Vinh Long xét xir so tham cdng khai vu an thy 1y s6: 100/2022/TLST-
DS, ngdy 22 thang 6 nim 2022 vé viéc “Tranh chip hop dong vay tai san”, theo
Quyét dinh dua vu an ra xét xtr s6: 94/2022/QDXX-ST ngay 29 thang 7 nam 2022
gifra cac duong su:

- Nguyén don: Anh Bui Pham Minh H, sinh nam 1979; dia chi: Phuong T,
thanh phd V, tinh Vinh Long (C6 mit).

- Bi don: Ba Nguyén Thi T, sinh nam 1960 va chi Hong Thi Thanh T1, sinh
nam 1989; cung dia chi: Phuong T, thanh phd V, tinh Vinh Long (c6 mat)

- Ngwoi ¢é quyén loi va nghia vu lién quan: Huynh Thi Mong T2, sinh nim
1980; dia chi: Phuong T, thanh phé V, tinh Vinh Long (v¢ anh H, c6 don xin Véng
mat).

NOI DUNG VU AN:

Theo don khdi kién ngay 27/5/2022 va qud trinh gidi quyét vu dn, nguyén
don Bui Pham Minh H trinh bay:
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Ba Nguyén Thi T va chi Hong Thi Thanh T1 vay tién cta anh H nhiéu lan,
mdi 1an vai triéu nhung khong nhé 16 ngay thang nim nao va so tién mdi 1an 13 bao
nhiéu, mdi 1an cho vay c¢6 lam bién nhan. Bi don hen dén ngay 20/6/2021, s¢ tra
tién cho anh nhung khong tra nén ngay 30/6/2021 anh cung véi ba ba T, chi T1
théng nhét chdt no véi s tién 48.000.000d. Anh véi ba T va chi T1 thong nhat viét
“Gidy vay tién” ngay 30/6/2021, do anh H viét noi dung, ba T va chi T1 cung viét
tén “Nguyén Thi T va Hong Thi Thanh T1” va ky tén vao, ban chinh gidy vay tién
anh H gitr va da ndp cho Toa an.

Chét ng xong, anh da tra ba T va chi T1 cac bién nhan trude do, 1ai suat thoa
T2an 1a 5%/thang nhung do khong ranh chir nén Gidy vay tién ghi nham la
0,05%/thang. Gidy vay tién c6 thoa thuan thoi han tra ng, khi ndo anh H théng béo
yéu cau tra lai tién trong vong 30 ngay, khong co thoa thuan s& gia han. Nha anh va
nha ba T, chi T1 gan nhau, tir thang 02/2022, anh dén nha bi don rat nhiéu lan dé
doi no nhung dén nay ba T va chi T1 khong tra gc va 13i dung nhu thoa thuan.

Bi don da tra 1ai cho anh 04 thang (thang 10, 11, 12/2021 va thang 01/2022),
141 suat 5%/thang thi ngung khong tra 13i cho dén nay, vé6i s6 tién: 9.600.000d, do
chi T1 giao anh nhan, khéng lam bién nhan. Thang 7, 8 va 9/202 dich bénh Covid
nén anh H khéng T2 tién 14i cua chi T1.

Anh H xéc dinh s6 tién nay 1a tai san chung cta anh va chi T2. Nay anh khoi
kién yéu cau Toa an budc bi don Nguyén Thi T va Hong Thi Thanh T1 phai tra anh
va chi T2 vén vay 48.000.000d véi mire 14i 1,66%/thang va yéu cau bi don tiép tuc
tra 1ai to thang 02/2022 dén khi nao bi don tra du ng cho anh, phén 1ai T2 du anh
d6ng y khau trir theo quy dinh ctia phap luat.

Tai to twong trinh ngay 21/7/2022 va qua trinh xét xir, bi don Hong Thi
Thanh T1 trinh bay:

Chi va ba T ¢6 vay tién ctia anh H, chi T2 nhiéu lan céng don 1a 36.000.000d,
do chi va ba T thiéu tién 1ai 1a 12.000.000d khong c6 tién dong nén anh H cong
don 1ai vao tién gdc thanh 48.000.000d, 13i suat 13 10%/thang nhung khong nhd
thoi gian nao vi cac bién nhan trude chi da xé bo.

Ngay 20/6/2021, chi va ba T c¢6 hura tra tién cho anh H nhung khong c6 tién
tra nén dén ngay 30/6/2021, hai bén chdt no lai va viét gidy vay tién dang nhu 10i
trinh bay trén cua anh H, chi va ba T doc lai va ky tén vao, anh H giam 1ai Suét tir
10%/thang xudng con 5%/thang.

Chi dd dong 1ai cho anh H 08 thang (tir thang 7/2021 dén hét thang 2/2022) 1a
19.200.000d. Tir thang 3/2022 dén nay chi khong con kha nang nén ngung khong
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dong 13i. Chi truc tiép dong 13i cho anh H nhan (ba T khéng dong 13i), khong 1am
bién nhéan, khong ai chimg kién viéc déng 1ai. Thoi gian nghi dich nhung chi
khong nhé bao nhiéu thang chi déng lai cho anh H 5.000.0004d (vi anh H giam cho
chi mot phan 14i).

Chj khong c6 yéu ciu phan t6 trong vu an nay. Chi thira nhan chi va ba T ¢6
ng anh H, chi T2 48.000.000d theo “Gidy vay tién” ngay 30/6/2021, chi déng v tra
cho anh H toan bd no gbc nhung yéu cau tra dan, vi hoan canh gia dinh chi rat kho
khin; V& no 1ai chi ddng ¥ anh H diéu chinh tir 5%/thang xudng 1,66%/thang; yéu
cau khu trir s6 tién 14i chi d3 dong du cho anh H.

Tai to twong trinh ngay 21/7/2022 va qud trinh xét xit, bi don ba Nguyén Thi
T trinh bay: Ba khong c6 yéu cau phan t6 trong vu 4n ndy. Ba théng nhat 15i trinh
bay cta chi T1. Théng nhat tra ng géc cho anh H, khong dong ¥ tra i tir thang
3/2022 cho dén nay va xin tra dan vi hoan canh kho khan.

Tai phién toa so tham:

Anh H trinh bay: Bi don str dung dién mdi thang déu trén 1.000.000d, anh da
cung cap Thong bao tién dién tir thang 4 dén thang 7/2022 cho Toa an dé chung
minh bi don khong khé khin va c6 kha ning tra ng cho anh. Anh yéu cau mdi
thang bi don tra anh 3.000.000d cho dén khi dit no néu khong thoa thuén dugc thi
anh van gilt nguyén yéu cau khoi kién: Yéu cau bi don tra no goc 1a 48.000.000 va
141 suét 1,66%/thang tir ngay 01/02/2022 cho dén ngay xét xir so tham va tiép tuc
yéu cau tinh 14i dén khi bi don tra xong ng cho anh va chi T2. Anh dong ¥ khéu trir
1ai d3 T2 vuot trude do6 theo quy dinh ctia phap luat; khong bd sung, giao ndp thém
tai liéu, chirng cr nao.

Bi don chi T1 va ba T dong y tra toan bd no gdc, 14i cho nguyén don nhung
xin tra dan mdi thang 1.000.000d vi hoan canh kho khin va yéu cau khau trir phan
1a1 vuot vao no géc. Sé tién trong cac hoa don tién dién anh H ndp cho Toa an la
dung nhung do hai nha str dung 1 nha ciia 6ng Hong Vin Tho - cha ctia chi va nha
chi ciia chi T1 st dung nén modi thang tién cao, anh H xac dinh chi c6 nha chi su
dung 14 chua chinh xéc.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, chimg ctr di duogc xem xét tai phién toa, két qua tranh
tung tai phién toa. Hoi dong xét xtr nhan dinh:



[1] Vé tb tung:

Anh Bui Pham Minh H khai kién yéu cau ba T va chi T1 tra anh tién vay Vi
cho réng quyén va logi ich bi xam pham nén duoc quyén khéi kién. Bi don cu tru tai
thanh phd Vinh Long. Cin ctr khoan 3 Diéu 26, khoan 1 Diéu 35, khoan 3 Piéu 36,
khoan 1 Diéu 39 cua Bo luat T6 tung dan su, vu an T20c thdm quyén giai quyét
ctia Toa an nhan déan thanh phd Vinh Long.

Chi Huynh Thi Mdng T2 c6 don xin xtr Véng mat, nén xu Véng mat chi T2
theo quy dinh tai Diéu 227 va 228 cua Bo luat TH tung dan su.

[2] Vé yéu cAu khéi kién ciia nguyén don.

Tai to tuong trinh ngay 21/7/2022, Bién ban hoa gidi ngay 11/7/2022,
26/7/2022 va tai phién toa chi T1 va ba T déu thira nhan “Gidy vay tién” ngay
30/6/2021, do anh H viét noi dung, ba T va chi T1 c6 doc lai, cung viét ho tén, ky
tén vao Gidy vay tién va xac dinh c6 no anh H, chi T2 48.000.000d.

Loi thira nhan cua chi T1 va ba T phu hop voi yéu cau khoi kién va “Gidy vay
tién” ngay 30/6/2021 (ban chinh) do nguyén don xuat trinh, nén day 1a tinh tiét su
kién khong phai chimg minh theo quy dinh tai Diéu 92 ctua Bo luat T6 tung dan su,
du can ct xac dinh ba T, chi T1 vay tién ctia anh H 13 c6 that.

Can ctr gidy vay tién xac dinh day 1a hop ddng vay c6 ky han, c6 1ai suat. Bj
don thira nhan dén han nhung chua thanh toan cho nguyén don goc va lai 1a vi
pham nghia vu di thoa thuén, nay chi T1 va ba T ddng ¥ tra no cho anh H, chi T2
nén ghi nhan su tu nguyén cua bi don trd anh H, chi T2 48.000.000d.

[3] Vé lii suit ciia khoan vay:

“Gidy vay tién” ngay 30/6/2021, ghi 1i suat 0,05%/thang nhung cac duong
su da théng nhéat xac dinh mic 13i suat 13 5%/thang, vi khong ranh chir nén ghi
nham 13 0,05%/thang. Nguyén don di tu nguyén diéu chinh 13i suat tir 5%/thang
xudng 1,66%/thang va yéu cau bi don tra 1ai 1,66%/thang tir ngay 01/02/2022 dén
khi nao tra xong ng, khong yéu cau tinh 14i trén ng 14i chua tra 1a ¥ chi ty nguyén
ctia nguyén don, c6 loi cho bi don, bj don ciing dong ¥ va phu hop véi quy dinh tai
khoan 1 Diéu 468 cua B luat Dan sy, nén ghi nhan su ty nguyén cua cac duong
su.

Tai phién toa, chi T1 cho rang da déng 1ai cho nguyén don 08 thang (tir thang
7/2021 dén hét thang 02/2022). Cuy thé: Tur thang 7 dén thang 11/2021, vi dich
bénh nén anh H giam chi nhan 13i 5.000.000d; tir thang 12/2021 dén thang 02/2022
chi déng l1ai 5%/thang bang 7.200.000d, tong cong chi di tra 1ai cho anh H
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12.200.000d nhung khong cung cdp dugc tai liéu, chimg c& ching minh. Anh H
chi thtra nhan da nhan 1ai cua chi T1 04 thang (thang 10, 11, 12/2021 va thang
01/2022) bang sd tién 9.600.000d; thang 7.8 va 9/2021 nguyén don khoéng T2 I&i
cua bi don do dich bénh, nén du can ctr xac dinh chi T1 da dong 1ai cho anh H 04
thang = 9.600.000d chtr khong phai 08 thang nhu 101 trinh bay cua chi T1.

Tai khoan 1 Diéu 468 cia Bo luat Dan su quy dinh: “Truong hop ldi sudt
theo thoa thudn vuot qua lai sudt gioi han duoc quy dinh tai khoan nay thi muc lai
sudt vieot qud khong c6 hiéu lwc”. Dong thoi tai Diéu 9, Nghi quyét sb
01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi ddng Tham phan Toa 4n nhan dan
t6i cao hudng dan: “Hop dong vay tai san cé théa thudn vé ldi sudt, ...thi mirc 1di
sudt vieot qud khéng cé hiéu lwc; sé tién ldi da trd vieot qud mike 1di sudt, ... quy
dinh duwoc trir vio sé tién no géc tai thoi diém tra ldi”. Do do, phén l1ai anh H nhan
vuot cta bi don duge tinh lai va khau trir phan vuot vao no goc.

Cu thé murc 13i suat 1,66%/thang cua khoan vay 48.000.000d tir thang 10, 11,
12/2021 va thang 01/2022 thi tién 1ai bi don phai tra nguyén don la 3.187.200d
(cach tinh: 48.000.000d x 4 thang (thang 10, 11, 12/2021 va thang 01/2022) x
1,66%/thang = 3.187.2004d).

Thuc té chi T1 d3 tra 1ai cho anh H 9.600.000d, nén sb tién 1di tra vuot 1a
6.412.800d (cach tinh 9.600.000d - 3.187.200d = 6.412.8004).

S tién 1ai dong vuot 6.412.800d duoc khau trir vao ng goc 48.000.000d, nén
ng goc con lai ké tir thang 01/2022 1a 41.587.000d (cach tinh 48.000.000d -
6.412.800d = 41.587.200d (tinh tron 41.587.0004)).

Tir thang 02/2022 dén nay, bi don chua tra 1i cho nguyén don nén budc bi
don tiép tuc tra 14i cho nguyén don ké tir ngay 01/02/2022 dén ngay xét xir so thAm
(ngay 11/8/2022) 1a 06 thang 10 ngay véi 1di suat 1,66%/thang ciia so tién no goc
41.587.000d. Cu thé: 41.587.000d x 1,66% x 06 thang 10 ngay = 4.372.1794 (tinh
tron 4.372.000d), dong thoi bi don con phai tiép tuc tra 13i cho nguyén don cho dén
khi nao tra xong ng gdc.

Tong cong bi don phai tra gbc va 1di cho nguyén don 1a 45.959.0004.

[4] V& an phi so thAm: Ba T va chi T1 mdi ngudi phai chiu an phi
1.149.000d.

Ba Nguyén Thi T 12 nguoi cao tudi va c6 don xin mién tam tng an phi, an phi
nén mién toan bo an phi dan su so tham cho ba T.

Chi Héng Thi Thanh T1 ¢6 don xin mién, gidm an phi, tam Gng an phi va co
x4c nhan hoan canh khé khin ctua Uy ban nhan dan phuong Tan Ngii, nén giam
cho chi T1 50% an phi dan su so tham, chi T1 con pPH ndp 574.5004 an phi dan sy
so tham.
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Nguyén don khdng phai chiu 4n phi so tham nén hoan tra nguyén don sd tién
da nop tam ng.
Vi cac lé trén,

QUYET PINH:

Ap dung Diéu 26, Diéu 35, Piéu 36, Diéu 39, Diéu 147, 227 va 228 ciia Bo
luat T tung dan su; cac Diéu 463, 466, 468, 470 cta Bo luat Dan su; diém d
khoan 1 Piéu 12, khoan 1 Diéu 13 Nghi quyét 326/2016/UBTVQH-14 ngay
30/12/2016 ctia Uy ban thuong vu Quéc hdi quy dinh vé mic T2, mién, giam, T2,
ndp quan 1y va st dung an phi va I¢ phi Toa an. Tuyén xtr:

1. Chip nhan yéu cau khoi kién cia nguyén don Bui Pham Minh H.

Buoc ba Nguyén Thi T va chi Hé)ng Thi Thanh T1 phai trd anh Bui Pham
Minh H va chi Huynh Thi Mong T2 45.959.000d (bon muoi lam triéu, chin tram
nam muoi chin ngan dong). Bao gdm: Vén gdc: 41.587.0004, 13i 4.372.0004.

Ké tir ngay tiép theo cua ngdy xét xtr so thAm cho dén khi thi hanh an xong,
bén pH thi hanh &4n con phai chiu khoan tién 13i cua sb tién con phai thi hanh &n
theo mure lai suit cac bén thoa thuan nhung phai phu hop voi quy dinh cua phap
luat; néu khong thoa thuan vé muc 14i sudt thi quyét dinh theo muc 1ai suit quy
dinh tai khoan 2 Diéu 468 ctia BO luat Dan su.

2. Vé an phi dan sy so tham:
Ba Nguyén Thi T duoc mién toan bo an phi dan su so tham.

Budc chi Héng Thi Thanh T1 phai nép 574.500d (nam tram bay muoi bbn
ngan, ndm tram dong) an phi dan su so tham.

Hoan tra anh Bui Pham Minh H s tién tam tng 4n phi 1.440.000d (mdt triéu
bbn traim bon muoi nghin dong) theo Bién lai T2 s6 0001275 ngay 09/6/2022 tai
Chi cyc Thi hanh an Dan su thanh phd Vinh Long.

Truong hop Ban an, Quyét dinh duoc thi hanh theo quy dinh tai Didu 2 Luat
Thi hanh an dan sy thi Nguoi dugce thi hanh an dan sy, Nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tw nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh 4n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.
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Puong su c6 mit duoc quyén khang cdo trong thdi han 15 ngay ké tir ngay
tuyén an. D6i v6i duong su vang mit duoc quyén khang cio Ban an trong han 15
ngay ké tir ngdy nhan duoc Ban an hoic ngdy niém yét Ban 4n tai chinh quyén dia
phuong dé yéu cau Toa an cép trén xét xir lai phiic tham.

TM. HQI PONG XET XU SO THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh VL;
- THADS TPVL,;
- VKSND TPVL,;
- Cac duong su;
- Luu HO so vu an, TA.

Pang Thi My Thuan
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THANH VIEN HQI PONG XET XU THAM PHAN-CHU TQA PHIEN TOA



TM. HOI PONG XET XU SO THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh VL;
- THADS TPVL,;
- VKSND TPVL;
- Cac duong su;
- Luu HO so vu an, TA.

Pang Thi My T24n
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THANH VIEN HQI PONG XET XU THAM PHAN-CHU TQA PHIEN TOA
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TM. HQI PONG XET XU SO THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh VL;
- THADS TPVL;
- VKSND TPVL,;
- C4c duong su;
- Luu Ho so vu an, TA.

Pang Thi My T2an
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