TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TAY NINH Péc 1ap - Tu do - hanh phiic

Ban 4n s6: 08/2022/KDTM-PT
Ngay: 11-11-,2022 ‘
V/v tranh chap hgp dong xay dung

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ba Tran Thi Kim Sang.

Cdc Tham phan: Ong Tran Tuin Vi;

Ba Pham Thi Thanh Giang.

- Thuw ky phién toa: Ba Bui Minh Tam, Thu ky Toa an nhan dan tinh Tay
Ninh

- Pai di¢n Vién Kiém sdt nhin dan tinh Tay Ninh: Ba Dang Thi Chau-
Kiém sat vién tham gia phién toa.

Trong cac ngay 07 va 11 thang 11 nam 2022, tai tru s& Toa an nhan dan tinh
Tay Ninh xét xtr phtc tham cong khai vu 4n thu 1y s6: 10/2022/TLPT-KDTM,
ngay 15 thang 8 nam 2022 vé viéc: “Tranh chdap hop dong xdy dung”.

Do Ban 4n kinh doanh thuong mai so tham sé: 05/2022/KDTM-ST, ngay 30
thang 6 nam 2022 cta Toa an nhan dan huyén D, tinh Tay Ninh bi khang c4o.

Theo Quyét dinh dua vu an ra xét xt phuc tham sé: 08/2022/QD-PT ngay 12
thang 10 nim 2022 va Quyét dinh hoan phién toa so: 04/2022/QD-PT ngay 28
thang 10 nam 2022, gitra cac duong su:

1. Nguyén don: Cong ty C6 phan xay dung M (sau day goi tat 1a Cong ty M);
tru s: s6 74, duong 3158B P, Phudng 7, Quan 8, Thanh phd HO Chi Minh.

Pai dién theo phap ludt ciia Cong ty: Ong Pham Hong S, chtc vu: Tong
Giam ddc.

Bai dién theo sy quyén cia 6ng Son: Ong Nguyén Lam Q, sinh nam 1980;
dia chi cu tri: 4p R, x4 P, huyén D, tinh Tay Ninh; dia chi tam trd: khu phd N, thi
tran G, huyén D, tinh Tay Ninh (Theo vin ban ty quyén ngay 14-7-2020); éng Q
c6 mat ngay xét xtr 07-11-2022; xin vang mat ngay tuyén an 11-11-2022.
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2. Bi don: Cong ty TNHH A (sau day goi tit 1a Cong ty A); tru s: Lo 38-2,
duong D, Khu cong nghiép P, xa B, huyén D, tinh Tay Ninh.

Pai dién theo phdp ludt: Ong Hangai S, chirc vu: Giam ddc

Pai dién theo iy quyén cia Ong Hangai S: Ba Nguyén Thi Thu H, sinh niam
1975; dia chi: Puong T, Phuong 10, quan P, Thanh phd H6 Chi Minh (Theo van
ban uy quyén ngay 16-12-2020); c6 mit.

Bai dién theo ity quyén ciia Cong ty TNHH A: Ong Nguyén Anh T, sinh ndm
1959; dia chi: s6 125 Q, Phuong 3, quan V, thanh phé Ho Chi Minh (Theo van
ban ty quyén s6 01/10-22/GUQ-TA ngay 06-10-2022); 6ng Tuén c6 mit ngay xét
xtr 07-11-2022; xin vang mat ngay tuyén an 11-11-2022.

NOI DUNG VU AN

Theo don khéi kién va trong qud trinh gidi quyét vu dn, nguoi dai dién hop
phap cho nguyén don trinh bay:

Ngay 12-4-2018, Cong ty TNHH A ky hop dong xdy dung sb
12042018/HDKT/MK-A v6i Cong ty Co phan xay dung M vé viéc thi cong hoan
thién Nha may san xuat hiang may mic tai dia chi: L6 38-2, duong D, KCN Phudc
bong, xa b, huyén D, tinh Tay Ninh. Céng trinh da hoan thanh va ban giao dua
vao sir dung ngay 25-01-2019 theo bién ban ban giao s6 02/NTHT. Tinh tir thoi
diém ban giao dén ngay 22-12-2019, Cong ty A di dua vao st dung dugc hon 10
thang. Nhung Cong ty A van chua thanh toan 10% con lai theo hop dong va gia tri
phat sinh ngoai hgp déng cho Cong ty M. Cu thé nhu sau:

Hop (i[é)ng xdy dung tron goi sau t}lué: 65.815.750.000 dong; gia tri phat sinh
ngoai hop dong: 5.144.891.274 dong, tong gia tri: 70.960.641.274 dong.

Ké tir thoi diém ky két hop dong dén hét ngay 22-12-2019, Cong ty A da
tam rng/thanh toan cho Cong ty M tong s tién 59.234.175.000 dong. Cong trinh
da duoc thi cong hoan thanh theo dung ban vé thiét ké, dat yéu cau vé mat chat
luong; ngay 25-01-2019, Cong ty A, Cong ty M, dai dién tu van giam sat, dai dién
tu van thiét ké dong ¥ ky vao bién ban nghiém thu hoan thanh cong trinh dé dua
vao su dung.

Tinh dén ngay 14-10-2019, Cong ty M da Xuat hoa don du theo tong gia tri
thue hién cua hop dong v6i tong gia tri hoa don di xuét 1 65.815.750.000 dong.
Véi cac sd héa don l1an luot 1a 0000073 ngay 30-10-2018, 0000081 ngay 02-7-
2018, 0000095 ngay 08-10-2018, 0000004 ngay 30-10-2018, 0000006 ngay 06-
11-2018, 0000007 ngay 20-11-2018, 0000015 ngay 10-12-2018, 0000026 ngay 21-
01-2019, 0000005 ngay 14-10-2019.

Sau do, Cong ty M lan luot giri céc cong van s6 07.11/DNTT/2019 ngay 07-
11-2019, thu nhac ng ngay 18-11-2019 va cong van s6 02/DNTT/2019 ngay 23-
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11-2019 vé viéc dé nghi Cong ty A thanh toén cho Cdng ty M sd tién con ng la
11.726.466.274 dong.

Theo thda thuan tai Diéu 7 (thanh toén hop déng), thanh toan 1an 5 va 1an 6
ctia hop dong xay dung s6 12042018/HPKT/MK-A, bén Cong ty A phai thanh
toan cho Cong ty M 5% gia tri hop dong sau khi Cong ty M hoan thanh phan dién
nha xudng, thanh toan trong vong 05 ngay ké tir ngdy nhan hoa don tai chinh va
thanh toan 5% con lai sau khi Cong ty M hoan thanh cong trinh, thanh toén trong
vong 05 ngay ké tir ngdy nhan hoa don tai chinh.

~ Nay Cong ty M khoi kién yéu cau budc Cong ty A thanh toan cho Cong ty
M s6 tién con ng theo hop dong la 6.581.575.000 dong va thanh toan gia tri phat
sinh tang ngoai hop dong la 5.144.891.274 dong.

Trong qua trinh giai quyét vu an, Cong ty M c6 thay doi yéu cau khai kién,
cu thé: Cong ty M khéi kién yéu cau Cong ty A thanh toan cac khoang sau: Thanh
toan dot 5 so tién 3.290.787.500 dong, thanh toan dot 6 s6 tién 3.290.787.500 dong,
thanh toan tién 13i qua han ddi véi 02 dot thanh toan 5,6 13 10%/nam tir thang 11-
2019 dén khi xét xtr so tham (1am tron 31 thang); yéu cau thanh toan gia tri phat
sinh tang ngoai hop dong 1a 4.053.743.952 ddng.

Trong qud trinh gidi quyét vu dn va tai phién toa so tham, dai dién theo uy
quyén cuia bi don trinh bay: Cong ty A xac nhan c6 ky hop dong xay dung $0
12042018/HPKT/MK-A voi Cong ty M dé thi cong xay dung Nha may san xudt
hang may mdc tai Khu cong nghiép P, xa D, huyén D, tinh Tay Ninh. cong ty A
khong dong y_v6i toan bo yeu cau khoi kién cua nguyén don vi Cong ty M chua
dap tmg du diéu kién thanh toan nhu thoa thuan trong hop dong. Cong ty A khong
c6 nghia vu tra 13i vi chua phat sinh nghia vu thanh toan cho M, A cling khong co
nghia vu tra phan chi phi phat sinh. Cu thé:

- Dél voi dot thanh toan lan 5 ¢6 gia 3.290.787.500 déng Ngay 09-7-2019,
Cong ty co phan tu van xdy dung tong hop (N), t6 chirc tu van giam sat cong trinh
da gui email dén M dé x4c nhan rang N da nhan hd so hoan cong hé thong ME (he
théng co dién). Qua kiém tra, N nhan thiy ho so hoan cong lap chwa ding thuc té
thi cong va dé& nghi Céng ty M 14p lai hd so dung thuc té thi cong dé chu dau tu
van hanh an toan trong qua trinh str dung hé théng ME. Dén nay, Céng ty M van
chua cung cdp duogc ban v& hoan cong phan dién nha xudng cho Cong ty A. Nén
Cong ty A chua phat sinh nghia vu phai thanh toan 1an 5 cho M.

- Péi v6i dot thanh toan lan 6 co tri gi: 3.290.787.500 dong: Bén nay, Cong
ty M van chua cung cép ching thu bao lanh, bao hanh cong trinh cho A. Pong
thoi, hoa don thanh toan 1an 6 duoc Cong ty M giri ngay 15-10-2019 c6 s tién ghi
trén hoa don khong ding vai sb tién thanh toan 1an 6, cu thé, thay vi 3.290.787.500
dong thi ghi trén hoa don 13 6.581.575.000 déng. Hon nita, theo trang 25, hd so
kiém dinh cong trinh ngay 23-3-2021 cua Cong ty C6 phan kiém dinh Sai Gon
(SCQC) ghi nhan: cac khiém khuyét, sai thiéu trong hé thdng dién, PCCC, cip
thoat nude hién trang s& gy nguy hiém va khong dam bao an toan trong khai thac
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st dung can duoc khéc phuc, stra chita. Nhan dinh nay cua Cong ty SCQC thé hién,
cong trinh thyc t€ van chua hoan thanh, con rat nhi€éu khiém khuyét, sai sét ma khi
dua vao su dung s€ khong dam bao an toan.

~_ Nhu vay, yéu cau khoi kién ctia Cong ty M budc Cong ty A phai thanh toan
sO tién 1an 5, 1an 6 1a khong c6 cén ctr va trai voi ndi dung hop dong da ky két.
- Do khong phat sinh nghia vu thanh toan lan 5, 1an 6 nén Cong ty A khong
c6 nghia vu thanh toan tién 13i qua han theo yéu cau khoi kién ctia nguyén don.

- D6i v6i yéu cau thanh toan gia tri phat sinh ting ngoai hop dong la
4.053.743.952 ddng 1a khong c6 can cir, vi: Ban v& kién triic clia cong trinh, bang
tong hop chi phi phat sinh 1a do M ty 14p, khong c6 thong bao hay thoa thuan véi
A. Hon nfra, bang tinh gia tri cong viéc phat sinh phai c6 sy xac nhén cia bén giao
thau. Nhung bang tong hop chi phi phat sinh 1a do M tu 1ap ma khong c6 su dong
thuan cua A nén A khong co nghia vu thanh toan cac chi phi phat sinh nhu M cung
cap. Ngoai ra, M khong cung cap chimg tir, hoa don hop phap dé chimg minh. Va
M khong chimg minh dugc M c6 thi cong trén thyc té.

Do do, Cong ty A khong chap nhén toan bo yéu cau khoi kién ctia nguyén
don; dong thoi, Cong ty A c6 yéu cau phan tb, buoc Cong ty M cé trach nhiém
thanh toan cho A cac khoan sau:

- Theo quy dinh tai Piéu 138 Luat Xay dung nim 2014 va Piéu 28 Nghi
dinh 37/2015/ND-CP, bén nhan thau phai thuc hién dung cac cam két trong hop
ddng vé thi cong xay dung bao dam tién do. Du di ky nghiém thu, bén ban giao
van phai dam bao cong trinh duoc an toan trong khi van hanh, khai thac. Theo hop
d6ng, M phai hoan thanh va ban giao cong trinh cho A vao ngay 31-11-2018. Tuy
nhién, M di thi cong cham tién 46, kéo dai thoi han thi cong cong trinh. Cy thé,
dén ngay 08-4-2019, Ban quan 1y khu kinh té tinh Tay Ninh méi chap thuan két
qua nghiém thu cong trinh. Nén yéu cau budc M phai thanh toan cho A tién phat
vi pham tinh tir ngay 30-11-2018 dén ngay 08-4-2019 1a 8.490.231.750 dong.

- Yéu cau Cong ty M thanh toan gia tri sai khac gitra khoi luong thi cong
thue té so v6i khoi luong du toan di ky két theo hop dong 13 9.046.105.175 dong,
cu thé: tong gia tri cong trinh M thuc té xdy dung phai bang tong sd tién do SCQC
ghi nhan trir di nhimg hang muc ma A tu thi c6ng va nhitng hang myc M khong thi
cong. Tong gia tri cong trinh M thyc té xdy dung 1a 54. 058.153.000 dong —
895.425.190 dong 53.162.727.810 dong. Nhu vay, khoan tién chénh 1¢ch chi phi
xay dung giira tong g1a tri cong trinh ma M dy toan tang trén bang tom tat chi phi
xay dung so véi tong gia tri cong trinh M thuc té xay dung 13 62.208.832.985 dong
—53.162.727.810 dong = 9.046.105.175 dong.

- Yéu cau M thanh toan chi phi khac phuc cac khiém khuyét ctia cong trinh
la 11.035.313.780 dong, bao gom:

+ Chi phi do A d3 bo ra dé khic phuc cac hu hong trude khi SCQC kiém
dinh: Khac phuc cong thoat nudc mua, duong cong thoat nudc thai, duong ong
nudc sach, tang mai khoi van phong va ky tac x4, nha v¢ sinh khoi van phong tang
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trét va ting 1 c6 mui hoi. Cong ty A da nhiéu lan thong bao cho M vé cac hang
muc hu hong trén nhung khong duoc giai quyét triét dé. Pé dam bao viée sir dung
binh thudng ciia cong trinh, tranh anh hudng dén qua trinh san xuét kinh doanh
nén Aeroact phai ty minh thué bén thi ba stra chira. Tong chi phi dé khic phuc céac
hang muc nay 12 80.393.300 dong.

+ Chi phi SCQC kién nghi dé khic phuc cac hu hong, cu thé: Phan xay dung
14 9.090.567.000 dong, phan co dién 1a 1.374.751.000 dong. Nhu vay, M phai co
nghia vu thanh toan cho A tong cong 10.465.318.000 ddng, c6 bao gém ludn chi
phi xtr 1y tran bi thdm ctia Ky tic x4 va chi phi xir Iy cac vi trf tran bi thim ctia nha
van phong 13 302.397.520 dong.

+ Tuy nhién, dé dam bao ché do van hanh va lam viéc binh thuong cua cong
trinh, A da thué cong ty c¢6 phan T.LK thi cong chong thim khu vyc nha van phong
va ky tic x4 véi tong chi phi thi cong 1a 792.000.000 dong. Do d6, M phai thanh
toan so tién chénh l1éch giita sé tién thuc té thi cong ma A phai thanh toan cho cong
ty ¢6 phan T.LK: 792.000.000 déng — 302.397.520 dong = 489.602.480 dong.

Nhu vay, Cong ty A khoi kién yéu cau Cong ty M c6 trach nhiém thanh toan

céc chi phi khic phuc cac khiém khuyét, hu hong vé chat luong thi céng cta cong
trinh 1a 11.035.313.780 dong.

Tong gia tri cac yéu ciu phan td ctia Cong ty A 1a 8.490.231.750 dong +
9.046.105.175 dong + 11.035.313.780 dong = 28.571.650.705 ddng.

Ngay 10-12-2021, dai dién bi don rat mot phan yéu cau khai kién d6i voi sd
tién sai khac giita khoi luong thi cong thuc té so véi khéi luong du toan da ky két
theo hop dong thi cong 3 953.894.825 ddng va chi phi khac phuc khiém khuyét caa
cong trinh 18.964.686.220 dong.

Tai van ban trinh bay y kién va tai phién toa so thdam, dai dién theo ity quyén
ciia bi don b6 sung yéu cau phdn 16, cu thé: yéu cau tuyén bd bién ban nghiém thu
ngay 25-01-2019 1a v0 hiéu; budc COong ty M phai hoan tra cac chi phi thué Cong
ty TNHH Quan ly Cau n6i Nhat Ban Viét Nam va Cong ty C6 phan tu van xay
dung Ctru Long kiém dinh cong trinh, chi phi thué Cong ty c6 phan kiém dinh xay
dung Sai Gon (SCQC) vdi tong so tien 1a 1.127.742.000 dong.

Tai Bén &n kinh doanh thiwong mai so tham sé 05/2022/KDTM-ST ngay 30
thang 6 nam 2022 cia Toa an nhan dan huyén D, tinh Tay Ninh da quyét dinh:
1. Chap nhan toan b yéu cau khoi kign cua Cong ty C6 phan xay dung M doi
véi Cong ty Trach nhiém hitu han A TN vé viéc “Tranh chap hop dong xay dung”.
_ Budc Cg“)ng ty Trach nhiém hiru han A TN ¢ trach nhiém tra cho Céng ty c6
phan M so tien 12.335.558.952 (mudi hai ty, ba tram ba muoi 1am tri¢u, nam tram
nam muoi tdm ngan, chin tram nam muoi hai) dong.
K¢ tir ngay c6 don yéu cau thi hanh ctia nguoi dugc thi hanh én cho dén khi
thi hanh &n xong, tat ca cac khoan tién, hang thang bén phai thi hanh con phai chiu
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tién 14i cua s tién con phai thi hanh an theo mirc 14i suat quy dinh tai khoan 2 Diéu
468 B0 luat dan su nam 2015.

2. Khong chap nhan toan bo yéu cau phan t6 cia Cong ty TNHH A vai s6 tien
28.571.650.705 ddng.

3. Binh chi mot phan yéu cau phan to cua bi don ddi vai yéu cau so tien sai
khac gitra khoi lugng thi cong thuc te so vei khoi luong du toan theo hop dong thi
cong la 953.894.825 dong va chi phi khac phuc khiem khuy€t cua cong trinh la
18.964.686.220 dong.

4. V¢ chi phi kiém dinh: Cong ty Tréch nhiém htu han A TN phai chiu
821.102.000 (tam tram hai muoi mot triéu, mot tram linh hai ngan) dong, ghi nhan
da nop xong.

Ngoai ra, ban an con tuyén vé an phi va quyén khang céo theo luat dinh.

Ngay 06 thang 7 nam 2022, bi don Céng ty TNHH A khang cao déi véi toan
bd ban 4n so tham; yéu cau Toa an cap phiic thim xem xét bac toan bo yéu cau
khoi kién ctia nguyén don va chap nhan toan bd yéu cau phan t6 cta bi don.

Tai phién toa phiic tham, nguoi dai dién theo ity quyén cua bi don- Ong
Nguyén Anh T V& Ba Nguyén Thi Thu H giit nguyén yéu cau khing cdo dé nghi
khéng chdp nhédn yéu cau khéi kién ciia nguyén don, cu thé:

- P6i v6i yéu cau thanh toan 1an 5, 1an 6 sd tién 6.581.575.000 dong; boi vi
M chua dép tng diéu kién thanh toan theo hop dong duoc quy dinh tai Diéu 7.1
ctia Hop dong;

- Vi A khéng c6 nghia vy thanh toan 1an 5, 1an 6 cho M nén khong c6 nghia
vu tra 13i theo Piéu 306 Luat Thuong mai nam 2005;

- P6i v6i yéu cau thanh toan gia tri phat sinh ngoai hop dong sd tién
4.053.743.952 dong cua M 1a khong c6 cin ctr, vi Bang tong hop chi phi phat sinh
la do M tyu 1ap ma khong ¢ bat ky su xac nhan nao ciia A.

Tai phién toa, dai dién theo iy quyén cua bi don trinh bay bo sung ddi véi
yéu cau phan t6 vé phan “yéu cau M thanh todn gid tri sai khéc giita khoi hrong
thi cong thue té so véi khoi lwong da ky két theo hop dong”, cu thé:

- Gi4 tri cong trinh theo hop dong: 62.208.832.985 dong

- Tong gia tri cong trinh M thuc té xay dung: 54.058.153.000 dong (theo
kiém dinh ctia SCQC); trir di phan A tu xay dung: 895.425.190; tong gia tri cong
trinh thyc té do Cong ty M xay dung la: 53.162.727.810 dong;

- Cong ty A di chi tra cho Cong ty M 1a: 59.234.175.000 dong;

Nhu vay, Cty M phai hoan tra cho Cty A: 6.172.447.190 dong (trudc day
yéu cau M hoan tra s6 tién 9.046.105.175 dong)
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Do d6, dé nghi Hoi dong xét xtr bac toan bd yéu cau khai kién cua Cong ty
M va chip nhan toan bd yéu cau phan té ctia Cong ty A; budc Cong ty M c6 trach
nhiém thanh toan cho Cong ty A tong cong 25.697.992.720 dong, bao gom:

+ Tién phat vi pham hop d6ng do cham ban giao cong trinh: 8.490.231.750d

+ Thanh toan tré lai gia tri sai khac vé khdi lugng thi cong : 6.172.447.190d

+ Thanh toan s6 tién khéc phuc cac khiém khuyét, hw hong : 11.035.313.780d

Ngoai ra, can cir Nghi dinh 46/2015/ND-CP, vi Cong ty M 1a bén chiu trach
nhiém (c6 161) ddi véi chat lugng cong trinh nén phai chiu chi phi kiém dinh 13
821.102.000 dong.

Tai phién toa phiic tham, ngwoi dai dién theo ity quyén ciia nguyén don- Ong
Nguyén Lam O trinh bay:

Phia bi don cho rang khéng c6 ban vé hoan cong va khong c6 nghiém thu
ban giao cong trinh 1a khong diung. Tai Bién ban nghiém thu gitra cac bén ngay
25-01-2019 da két luan dong y nghiém thu, vi di ban giao toan bd ho so ban vé
hoan cong mai nghiém thu duoc. Vé chi phi phét sinh trén thuc té 1a co thuc hién,
mic du hai bén khong ky phu luc hop dong, khong ky phé duyét, nhung duoc hai
bén théng nhit qua trao doi email v6i nhau (d4 cung cap trong hd so vu an); trén
thuc té Cong ty A da nghiém thu ca phan phat sinh va dua vao st dung toan bo
cong trinh. Do 6, yéu cau khai kién ctia nguyén don 1a ¢6 can ct.

Dbi voi toan bd yéu cau phan td ciia bi don thi nguyén don khong chap nhan,
vi: Tai Bién ban 1am viéc giita hai bén da thong nhat thoi gian ban giao cham hon
03 thang so véi hop dong vi 1y do khach quan (thoi tiét va bén bi don thay do6i
may moc ladp dit cho cdng trinh), nén hai bén két luan can day nhanh tién do thi
cong, khong xac dinh vi pham hop dong; do do, nguyén don khong dong y yéu
cau phat vi pham do cham ban giao cong trinh ctia bi don. Viéc bi don cén ctr vao
ban két luan ciia SCQC dé yéu cau M bdi thuong cac khoan sai khac vé khéi luong
thi cong va chi phi khic phuc khiém khuyét cong trinh 1a khong c¢6 co sd, vi khong
mang tinh chinh xac, trong khi ban v& thiét ké duoc hai bén phé duyét va trong
qué trinh thi cong phia bi don di thué Cong ty tu van giam sat (N); khi nghiém
thu da két luan: Thi cong dung ban vé thiét ké; dat yéu cau ky thuat. V& chi phi
kiém dinh, day 1a chi phi do bi don tu yéu cau dé chimg minh cho yéu cau phan
t6 nén bi don phai chiu toan bo.

Do do, dé nghi Ho1 dong xét xur chap nhan yéu cau khai kién ctia nguyén
don; khong chap nhan toan b yéu cau phan to ctia bi don va tuyén gilt nguyén
ban an so tham.

Y kién cua dai dién Vién kiém sat nhan dan tinh T ay Ninh:
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+VE td tung: Tham phan thu ly vu an, thu thap chung ctr, chuén bj xét xir va
quyét dinh dua vu 4n ra xét xir déu bao dam ding quy dinh vé thoi han, ndi dung,
tham quyén ctia Bo luat TS tung dan sy; Hoi déng xét xur, Thu ky phién toa thuc
hién dung trinh tu, tha tuc d6i véi phién toa dan su. Nhitng nguoi tham gia td tung
déu thue hién ding quyén va nghia vu cia minh, chap hanh t6t Noi quy phién toa;

+ V& ndi dung: D& nghi Hoi déng xét xir khong chip nhan yéu ciu khang
cao cua bi don- Cong ty A.

Can ctr khoan 1 Diéu 308 Bo luat tb tung dan su, gilr nguyén ban an so tham
s6 05/2022/KDTM-ST ngay 30/6/2022 ciia Toa an nhan dan huyén D.

NHAN PINH CUA TOA AN:

Trén co so noi dung Vu dn, can cir vao cac tai liéu, chieng ci da diroc xem
xét tai phién toa, két qud tranh tung tai phién tda va y kién cia dai dién Vién kiém
sat, Hoi dong xét xir nhdn dinh nhw sau:

[1] Vé t6 tung:

[1.1] Toa &n cap so tham thu ly giai quyét vu an dung theo tham quyén; xac
dinh ding quan hé tranh chap theo quy dinh caa phap luat té tung.

[1.2] Bon khang cao cua bi don trong thoi han luat dinh, ¢d hinh thac va
noi dung dung quy dinh, nén la khang céo hop Ié.

[1.3] Tai phién toa phic tham, dai dién theo uy quyén cua bi don- Ong
Nguyén Anh T ¢6 van ban kién nghi, b6 sung thay doi mot phan yéu cau khang
c4o. Cu thé, bi don rat mot phan khang cao trong yéu cau phan t6 doi voi gia tri
chénh léch sai khac gitra khoi luong thi cong thuc té so vai khoi lugng da ky két
theo hop dong voi so tién 1a 2.873.657.985 dong (9.046.105.175 dong -
6.172.447.190 dong) Viéc bo sung, thay doi (giam s6 tién) khong vuot qua yéu
cau phan to va yéu cau khang cdo, nén Hoi dong xét xir chap nhan viéc rat mot
phan yéu cau nay cua bj don.

[2] Tai phién tda phic tham, cac dwong su khdng thoa thuan duoc véi nhau
vé Viéc giai quyét vu an; nguyén don gitr nguyén yéu cau khoi kién; bi don giir
nguyén yéu cau phan t va yéu cau khang cao.

[3] Xét khang cao cua bi don- Cong ty A

[3.1] Bi don khong ddng ¥ dbi voi toan b yéu cau khoi kién cta nguyén
don vé yéu cau Cong ty A thanh toan gi tri hop dong lan tht 5, thir 6 voi so tién
6.581.575.000 ddng; 13i suat cham tra tir thang 11-2019 va chi phi phat sinh ngoai
hop ddng sd tién 4.053.743.953 dong. Hoi dong xét xir xét thay:
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[3.1.1] Nguyén don COng ty M yéu cau Coéng ty A thanh toan §6 tién
6.581.575.000 dong cua gia tri hgp dong lan thanh toan thir 5, thir 6; thay rang:

Ngay 25-01-2019 cac bén gdm: Chu dau tu - Cong ty TNHH A; Tu van gidm
sat - Cong ty CP Tu van xdy dung téng hop (N); Tu van thiét ké - Cong ty TNHH
Tu van xay dung Fansipan va Nha thau thi cong - Cong ty C6 phan xay dung M
da ky két “Bién ban s6 02/NTHT nghiém thu hoan thanh cong trinh dé dira vao sir
dung” (BL 112-114) d6i voi cong trinh: Nha may san xuat hang may mac A TN;
thé hién vé chét luong hang muc, cong trinh: Bung vai thiét ké duoc duyét; dat yéu
cau vé tiéu chuan quy pham k¥ thudt va yéu cau k¥ thuat ctia cong trinh xay dung.
Cac bén khong c6 y kién vé nhitng stra d6i trong qua trinh thi céng so voi thiét ké
da duoc duyét va di dén két luan “Déng y nghiém thu”. Do dod, viéc nghiém thu
cong trinh duge thuc hién theo ding quy dinh tai Piéu 123 Luat xdy dung nim
2014, Piéu 13 Nghi dinh 37, khoan 2 Piéu 31 Nghi dinh s6 46/2015/ND-CP ngay
12-5-2015.

Cung ngay 25-01-2019 Cong ty A c6 vin ban dé nghi nghiém thu vé phong
chéy chita chdy; can ctr két qua kiém tra, nghiém thu vé phong chay chita chay,
ngay 30-01-2019 Phong canh sat Phong chdy chira chay va Ctru nan ctiru ho Cong
an tinh T4y Ninh d3 c6 van ban sé 28/NT-PCCC, dong y nghiém thu vé phong
chay va chira chay ctia Cong ty A di véi Nha mdy san Xuat hang may mac A TN
va trén co s¢ d6, ngay 08-4-2019, Ban Quan Iy khu kinh té tinh Tay Ninh c6 Cong
van s6 366/BQLKKT-GHXD Két luan: Chdp thudn két qua nghiém thu hoan thanh
hang muc cong trinh, cong trinh xdy dung dwa vao sw dung thuoc du an Nha mdy
san xudt hang may méac A TN do Cong ty TNHH A lam chii dau tw (BL 115-116).
Do d6, c6 co so xac dinh cong trinh da hoan thanh, dam bao du diéu kién dua vao
st dung theo quy dinh cua phap luat.

Ngay 14-10-2019, Cong ty M da xuat hoa don gia trj gia ting dién tir d6i véi
s6 tién 6.581.575.000 dong, 1a 10% gi tri hop dong con lai ma Cong ty A chua
thanh toan theo hop dong thi cong ngay 12-4-2018 (dot thanh toan tht 5 va thi 6).
Cong ty A xac nhan da nhan dugc hoa don vao ngay 15-10-2019 (BL 1509-1510,
1564)

Cong trinh d3 nghiém thu dua vao sir dung va Cong ty M d3 xuit Hoa don
gia tri gia tang, nén Cong ty A c6 nghia vu thanh todn gia tri con lai chua thanh
toan theo Hop dong cho Cﬁng ty M, theo quy dinh tai Biéu 6 va Diéu 7 cua Hop
dong thi cong ve gia tr1 hgp dong va thanh toan hop dong

Do d6, Toa an cip so tham chap nhan yéu cau khoi kién cua Cong ty M,
budoc COng ty A thanh toan gia tri hop dong lan 5, lan 6 véi tong sd tién
6.581.575.000 dong 1 c6 can cu.

'[3.1.2] V& yéu céu tinh 13i suat chm tré tir thang 11-2019 dén ngay xét xi
so tham (31 thang); thay rang:

Nhu da phan tich tai [3.1.1] Cong ty A vi pham nghia vy thanh todn cho
Cong ty M, nén CoOng ty A phai chiu lai suat cham tra theo quy dinh tai khoan 2
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Diéu 43 Nghi dinh 37: “Truong hop, bén giao thau thanh todn khéng ding thoi
han va khéng day dii theo théa thudn trong hop dong thi phai béi thuong cho bén
nhdn thau theo 1di sudt qud han do ngdn hang thwong mai noi bén nhdn thau mo
tai khodn thanh todn céng bé twong g véi cdc thoi ky chdm thanh todn. Lai chdm
thanh todn dwoc tinh tir ngay dau tién chdm thanh todn cho dén khi bén giao thau
dd thanh todn day dii cho bén nhdn thau, trir truong hop cdc bén ¢ théa thudn
khac ”.

Dai dién theo uy quyén cia bi don cho rang do bi don khong c6 nghia vu
thanh to4n lan 5, lan 6 cho Mokocons nén khong c6 nghia vu tra lai la khong c6 co
s0. Do d6, Toa an cép so thim chip nhan yéu cau cua nguyen don, buge bi don co
trach nhiém thanh toan 1i cham tra cho nguyén don véi s tién 1.700.240.000 dong
(6.581.575.000 dong x 10%/nidm x 31 thang) 1a c6 can ct.

[3.1.3] Vé thanh toan chi phi phat sinh ngoai hop dong sé tién 4.053.743.953
dong; Hoi dong xét xir xét thay:

Tai phién toa, dai dién Cty A xac nhan c¢6 cac hang muc phat sinh va cho
rang nhitng hang muc phat sinh nay da dugc tinh vao Bang tong hop chi phi thuc
té xay dung do Cong ty C6 phan kiém dinh x4y dung Sai gon kiém dinh. Nén Cong
ty A khong dong ¥ thanh toan lai cho Cty M s6 tién 4.053.743.953 dong, theo banb
tong hop chi phi phat sinh ma Cty M d3 giri vao hop thu dién tir cua Cty A.

Tuy nhién, theo ban vé& thiét ké cong trinh ma cac bén di xac nhan, thong
nhat, da duoc cap phép xay dung va tai Bién ban tham dinh tai chd ngay 04/3/2022
da xdc dinh c6 phat sinh cac hang muc gdém: Thi cong bé PCCC, hé thébng PCCC
Sprinkler nha can tin; Son chong chay; 03 mdy bom (néng cong suat 01 may
Diesel); Dat nén, gach lat nén, thiét bi vé sinh, lap dit may say tay; L4t san go khu
may du; Thi cdng nha bep can tin; Thi cong phong quan sat, y té, phong san kho
tang 1; Ta dién cho hé thong dleu hoa san kho tang 1; Cac hang muc khac: Van
phong (thay gach, mé cira sO tang 1, 6 cam &m san |€ tan, méang dién, bo dén), Can
tin (bé tong nang duong tai vi tri xu’é’ng qua can tin, thi cong bao che xung quanh
can tin), Khu Harness nha xuong (line dén, mang dién, dén doi, day dién), Khu
Sky nha xuong (dén cho may may, mang dién, dén doi).

Do nhiing hang muc, cong trinh phat sinh ndy trén thuc té da duoc thi cong,
xdy dung va COng ty A da dua vao khai thac, sir dung. Nén yéu cau cta nguyén
don 13 c¢6 can cir chdp nhan. Toa 4n cap so tham budc CONg ty A co trach nhiém
chi tra cho Cong ty M chi phi cic hang muyc phat sinh véi sb tién 4.053.743.952
ddng 1a c6 can ci.

[3.2] Déi v6i cac yéu cau phan td cia bi don, yéu cau Cong ty M c6 trach
nhiém thanh toan cho Cong ty A tong cong 25.697.992.720 ddng, bao gdm: Tién
phat vi pham hop dong do chdm ban giao cong trinh: 8.490.231.750d; thanh toan
tra lai gia tri sai khac vé khoi luong thi cong : 6.172.447.190d; thanh toan s6 tién
khac phuc cac khiém khuyét, hu hong ctia cong trinh 1a: 11.035.313.780d va budc
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Cong ty M 1a bén chiu trach nhiém (c6 16i) ddi v6i chat lugng cong trinh nén phai
chiu chi phi kiém dinh: 821.102.000 dong. Hoi dong xét xir xét thay:

[3.2.1] Di v6i yéu cau phan td phat vi pham hop dong do cham ban giao
cong trinh, thay rang:

Thoi han ban giao cong trinh theo hop ddng 1a ngay 30-11-2018, nhung

Cong ty M chua hoan thanh toan bo cong trinh; tai bién ban lam viéc ngay 15-12-
2018 (BL 1505-1508) gitra Cong ty A vdi Cong ty M ghi nhan: Cong ty M da cham
tién d6 xay dung so v6i thoi han ma hai bén da thoa thuan trong hop dong, nhung
hai bén khong dé cap dén viéc xir 1y viée vi pham thoi han nay ciia Mekocon, hai
cong ty da thong nhit kéo dai thoi han thi cong va ddy nhanh tién do thi cong dé
ban giao cong trinh vao ngay 28-01-2019 va khi cac bén tién hanh nghiém thu ban
giao cong trinh dua vao sir dung ngay 25-01-2019 ciing khong dé cap dén van dé
vi pham nay; nén ¢6 co sd xac dinh Céng ty A chap nhan viéc cham tién do ban
giao cong trinh. Do d6 yéu cau phat vi pham do chidm ban giao cong trinh ciia Cong
ty A 1a khong co co s& chap nhan.

[3.2.2] D(Si v6i yéu cau Cong ty M thanh toan gia tri sai khac gitra khéi luong
thi cong thuc té so v6i khoi lwong dy toan da ky két theo hop dong thi cong. Tai
phién toa so tham nguoi dai dién theo ty quyén cua bi don co bd sung, thay ddi
vé sd tién yéu cau 1a 6.172.447.190 ddng; thay rang:

Qua trinh thuc hién hop dong thi céng cong trinh, Cong ty A da thué Cong
ty Co phan xay dung tong hop (goi tat 1a Cong ty N) - don vi gidm sat doc lap,
giam sét qua trinh thi cong ctia Cong ty M. Tai Bién ban thanh 1y Hop dong tu van
giam sat thi cong gitra Cong ty A va Cong ty N da xdc nhan: Cong ty N hoan thanh
cong vi¢e giam sat thi cong du an Nha may san xuat hang may mac A; dong thoi
thuc hién du quyen loi cho bén A (tirc Cong ty A) theo ding néi dung hop dong
giita hai bén. Vé chat luong tu van: Dat yéu cau, vé khéi luong: Pa hoan thanh
cong tac tu van giam sat; vé hinh thire s6 luong ho so: Pa hoan thanh nghiém thu
ban giao va hd so quyét toan cua cong trinh.

Nhu vay, trong qua trinh giam sat, Cong ty N da thuc hién dung vai tro tu
van giam sat, xac nhan cac hang muc cong trinh hoan thanh theo thuc té. Trong
sudt qua trinh thi cong CONng ty A ciing khdéng c6 vin ban ndo xac dinh Céng ty M
d3 x4y dung sai khac khdi lugng so voi du toan ciing nhu yéu cau Cﬁng ty M khic
phuc nhiing sai khic va cong trinh d dugc nghiém thu, Céng ty A chap nhan, dua
vao sur dung. Pbi voi nhitng khuyét diém cong trinh ma Cong ty A di néu ra dugc
Cong ty Co phan kiém dinh Sai Gon két luan ngay 23/03/2021 thi nhiing khuyét
diém nay duoc két luan sau khi da hét thoi han bao hanh cong trinh cua Cong tyM
(thang 4/2020 da hét thoi han bao hanh). Do d6 cip so tham da khong chap nhan
yéu cau thanh toan chénh léch ciia gia tri sai khac giita khoi lugng thi cong thuc té
(do SCQC kiém dinh) va khdi luong dy toan da ky két theo hop dong ctia Cong ty
A'la co co so.
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[3.2.3] Bdi véi yéu cau Cong ty M thanh toan chi phi khic phuc cac khiém
khuyét vé chat luong cta cong trinh 1 11.035.313.780 dong; Hoi dong xét xir xét
thay:

Thoi gian bao hanh cong trinh 1a 12 thang, duogc tinh tir ngay xac nhan
nghiém thu, ban giao cong trinh gitra hai bén (BL 149, 286). Cong trinh da dugc
nghiém thu, dua vao sir dung va da dugc Ban Quan ky Khu Kinh té tinh Ty Ninh
chap thuan két qua nghiém thu hoan thanh hang muc céng trinh vao ngay 08-4-
2019. Nhu vay, dén thang 4-2020 thi thoi han bao hanh céng trinh dd cham dut;
nhung dén ngay 28, 29, 30- 12-2020 Cong ty Co phan kiém dinh x4y dung Sai Gon
moi tién hanh khéo sat thuc té cong trinh tai Cong ty A va dén ngay 23-3-2021 céd
két qua kiém dinh cong trinh va dua ra Bang du toan chi phi khéc phuc, stra chira.

Tai bién ban trinh bay y kién ngay 10-12-2021 va tai phién toa, dai dién theo
iy quyén ctia bi don xac nhan phia Cong ty M c6 cir nhan vién dén sira chita, khac
phuc nhung khong triét dé dan dén viéc Cong ty A phai tu bo chi phi thué bén thir
ba dé khéc phuc cac hu hong cho cong trinh va Céng ty A cin ctt vao Bang duy toan
chi phi stra chita, khic phuc cac khiém khuyét ctia cong trinh cia Cong ty cd phan
kiém dinh xay dung Sai Gon (SCQC) dé yéu cau Cong ty M thanh toan 1a khéng
c6 co sO. Boi 18 thoi han bao hanh cong trinh di hét vao ngay 08-4-2020; viéc Cong
ty A tu bo chi phi ra dé khic phuc cac hu hong trén ma khong thong béo va thoa
thuén trude voi Cong ty M trong thoi gian bao hanh cong trinh nén Cong ty A tu
chiu trach nhiém. Hon nira, Cong ty M tir chdi khic phuc, stra chita cac hu hong
ctia cong trinh ciing xuat phat tir mot phan 16i cia Cong ty A da vi pham nghia vu
thanh toan 10% gia tri hop dong con lai.

Do d6, Toa an cap so tham khong chip nhan yéu cau phan t ciia Cong ty A
yéu cau Cong ty M thanh toan 11.035.313.780 dong tién chi phi dé khic phuc céc
khiém khuyét ctia cong trinh 1a ¢6 can ctr.

[4] Ttr nhitng nhan dinh néu trén, Hoi dong xét xir xét thay khdng co can ctr
chap nhén yéu cau khang cdo cta bi don; can giit nguyén ban an so tham

[5] Quan diém va dé nghi ctia dai dién Vién Kiém sat tai phién toa phu hop
v61 nhan dinh cua Hoi déng xét XU nén co can cu Chép nhan.

[6] Vé chi phi kiém dinh:

Do Hoi dong xét xtr khong chap nhan toan bd yéu cau phan t6 cta bi don,
nén Cong ty A phai chiu 821.102.000 dong chi phi kiém dinh cong trinh. Ghi nhan
Cong ty A da ndp xong.

[7] V& an phi phtic thAm: Do yéu cau khang co khong dugc chap nhén nén
Cong ty A phai chiu an phi kinh doanh thuong mai phuc tham

Vi cac 1€ trén;

QUYET PINH:
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Cian ¢t khoan 1 Piéu 308, khoan 3 Diéu 289 cua Bo luat T6 tung dan su;
- Khong chap nhan yéu cau khang cdo cua bi don- Cong ty TNHH A

- Pinh chi mot phan yeu cau khang céo ctia Cong ty TNHH A d6i voi s tién
chénh léch sai khac gitra khoi lugng thi cong thuc té so voi khéi luong da ky két
theo hop dong 13 2.873.657.985 dong

- Giit nguyén Ban an kinh doanh thuong mai so tham sé: 05/2022/KDTM-
ST ngay 30 thang 6 nam 2022 ctua Toa an nhan dan huyén D, tinh Tay Ninh.

Can ctr diém ¢, d khoan 1 Piéu 112; Piéu 123 cua Luat Xay dung nam 2014;

‘ Can qli’ diém a khoan 2 f)iéu 3: Piéu 6; Diéu 1,3; khoan 4 Piéu 19; khoan 2
Diéu 43; diém a, b khoan 1 Diéu 27 cia Nghi dinh s6 37/2015/ND-CP ngay 22-4-
2015 cua Chinh phu;

Can cir khoan 2 Dieu 4, Dieu 31, Diéu 26 cua Nghi dinh s6 46/2015/ND-CP
ngay 12-5-2015 cua Chinh phu; khoan 2 Diéu 19 Thong tw 26/2016/TT-BXD ngay
26-10-2016 cua B6 Xay dung;

Can ctir Nghi quyet 50 326/2016/NQ-UBTVQH]14 cua Uy ban Thuong vu
Qudc hoi, quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va I¢ phi Toa an.

Tuyén xu:

1. Chap nhén toan b yéu cau khoi kién cua Cong ty C6 phan xay dung M doi
véi Cong ty Trach nhiém hitu han A TN vé viéc “Tranh chap hop dong xay dung”.

_ Bugc Cong ty Trach nhiém hiru han A TN c0 trach nhiém tra cho Cong ty Co
phan xay dyng M so tien 12.335.558.952 (muoi hai ty, ba tram ba muoi lam triéu,
nam tram nam muoi tam ngan, chin tram nam muoi hai) dong.

Ké tir ngay c6 don yéu cau thi hanh cia nguoi duoc thi hanh an cho dén khi
thi hanh an xong, tat ca cac khoan tién, hang thang bén phai thi hanh con phai chiu
tien 13i cua so tien con phai thi hanh an theo mic 13i suat quy dinh tai khoan 2 Diéu
468 B0 luat dan su nam 2015.

2. Khdng chap nhan toan bo yéu cau phan t6 cia Cong ty TNHH A vé viée
yéu cau Cong ty C6 phan xay dung M thanh toan tra cho Cong ty TNHH A so tién
25.697.992.720 dong.

3. binh chi mot phan yéu cau phan t cua bi don ddi véi yéu cau sé tién sai
khéc giita khdi luong thi cong thuc té so véi khdi lugng du toan theo hop dong thi
cong 1a 953.894.825 dong va chi phi khac phuc khiém khuyét caa cong trinh 1a
18.964.686.220 dong.

4. V¢ chi phi kiem dinh: Cong ty Trach nhiém hiru han A TN phai chiu
821.102.000 (tam tram hai muoi mot triéu, mot tram linh hai ngan) dong, ghi nhan
da nop xong.

5. An phi so tham:
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5.1. Cong ty C6 phan xay dung M khong phai chiu tién 4n phi dan sy so
tham, hoan tra cho Cong ty M s6 tién 83.857.659 (tam muoi ba triéu, tdm trim bay
muoi 1dm nghin, sau trim ndm muoi chin) dong tién tam tmg 4n phi da nop theo
cac bién lai thu s6 0009997 ngay 25-12-2019 va 0012910 ngay 15-4-2021 cta Chi
cuc Thi hanh an dan sy huyén D, tinh Tay Ninh.

5.2. Cong ty TNHH A phai chiu 256.907.209 dong an phi dan sy so tham.
Puoc khau trir 156.785.116 dong vao tién tam tng an phi di ndp theo cac bién lai
thu s6 0000194 ngay 02-3-2020, bién lai s6 0000291 ngay 04-5-2020 va Bién lai
s6 0012910 ngay 15-4-2021 caa Chi cuc Thi hanh an dan sy huyén D, tinh Tay
Ninh. Céng ty A TN con phai ndp tiép s6 tién 100.122.000 (mot tram triéu, mot
trim hai muoi hai nghin) déng.

6. Vé an phi phuc tham:

Cong ty TNHH A phai chiu 2. 000.000 (hat triéu) ddng an phi kinh doanh
thuong mai phtic tham, dugc trir vao tlen tam Urng an phi Cong ty da nop 2.000.000
(hai triéu) dong, theo Bién lai thu s6 0024503 ngay 06-7-2022 cta Chi cuc Thi
hanh 4n dan sy huyén D, tinh Tay Ninh.

7. Trudng hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luét Thi hanh
an dan sy thi nguoi dugc thi hanh an dan sy c6 quyén thoa thuan thi hanh an,
quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an
theo quy dinh tai Piéu 6, Piéu 7 va Diéu 9 Luét Thi hanh 4n dan su. Thoi hiéu
thi hanh 4n duoc quy dinh tai Piéu 30 Luat thi hanh an dan sy.

8. Ban 4n phuic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM

- VKSND.TTN,; " { 7 i ;
_TAND. H D THAM PHAN - CHU TOA PHIEN TOA

-CCTHA.D;

- Phong KTNV. TATTN;

- Cac duong sy; ba ky
- Luu hd so;

- Luvu VP TAND tinh;

- Luu tdp an KDTM.

Tran Thi Kim Sang



