TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG BINH Poc lap - Tw do - hanh phic

Ban 4n $6:02/2020/HC-PT
Ngay 11-5- 2020

V/v khiéu kién quyét dinh

xu phat vi pham hanh chinh
trong linh vuc ANTT- ATXH.

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG BINH

- Thanh phan Hpi dong xét xir phiic tham gom co:

Tham phan - Chii toa phién toa: Ong Tran Hiru S§

Cdc Tham phdan: Ong Hoang Quang Luc va ba Tir Thi Hai Duong

- Thu ky phién toa: Ba Truong Thi Thanh Thuy - Thu ky Toa an nhan dan tinh
Quang Binh

- Pai dién Vign kiém sdt nhdn din tinh Qudng Binh: Ba Tran Thi Trung -
Kiém sat vién tham gia phién toa.

Ngay 11 thang 5 ndm 2020, tai Tru s& Toa an nhan dan tinh Quang Binh
xét xr phuc thAm cong khai vu an hanh chinh thu 1y sé: 02/2020/TLPT-HC
ngay 14 thang 02 nam 2020 vé khiéu kién quyét dinh xir phat vi pham hanh chinh
trong linh vuc an ninh trat tu - an toan xa hoi.

Do ban 4n hanh chinh so thim s6: 01/2020/HC - ST ngay 10 thang 01 nim
2020 cua Toa an nhan dan huyén Quang Ninh, tinh Quang Binh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham s6:120/2020/QDPT - HC ngay
22 thang 4 nam 2020, gitra cac duong su:

1. Nguoi khoi kién: Ba Truong Thi M. Dia chi: Thon C, xa H, huyén Q, tinh
Quang Binh. C6 mat.

- Nguwoi bdo vé quyén va loi ich hop phdp ciia nguoi khéi kién: Luat su Hoang
Vin T1, Vin phong Luét su Tr, Poan Luét su thanh phd Ha Noi; dia chi: Tang 1 Toa
B khu db thi C, dudng V, thanh phé Ha Noi. Cé mit.

2. Nguoi bi kién: Trudng Cong an xa H, huyén Q, tinh Quang Binh. Nguoi dai
dién theo phap luat: Ong Pham Puc S - Truéong Cong an xa. Co mit

3. Nguoi c6 quyén loi, nghia vu lién quan: Ong Nguyén Ngoc T2; dja chi: Thon
H, xa H, huyén Q, tinh Quang Binh. C6 mat.

4.Nguwoi lam chiung:

- Ong Pham Vin L, don vi cong tac: UBND x4 H, huyén Q, tinh Quang Binh.
Co mat.



- Ong Phan Quédc K, don vi cong tac: UBND x4 H, huyén Q, tinh Quang Binh.
V?fmg mat.

- Ong Mai Van T3, don vi cong tac: UBND xa H, huyén Q, tinh Quang Binh.
Co6 mat.

- Ong Hoang Van HI, don vi cong tdc: UBND x3a H, huyén Q, tinh Quéang
Binh. C6 mat.

- Ong Mai T4, don vi cong tac: UBND xa H, huyén Q, tinh Quang Binh. Co
mat.

- Ong Nguyén Tam K2, don vi cong tac: UBND xi H, huyén Q, tinh Quang
Binh. C6 mat.

- Ong Nguyén Hiru H2, don vi cong tac: UBND x4 H, huyén Q, tinh Quang
Binh. C6 mat.

- Ba Nguyén Thi T5, don vi cong tac: UBND xa H, huyén Q, tinh Quang Binh.
C6 mat.

- Ong Hoang M B, don vi cong tac: UBND x4 H, huyén Q, tinh Quang Binh.
C6 mat.

- Ong Truong Vin L1, dia chi: Thon T, x3 H, huyén Quang Ninh, tinh Quang
Binh. Vang mit.

- Ong Mai Vian B, dia chi: Thon T, xa H, huyén Quang Ninh, tinh Quang Binh.
C6 mat.

- Ba Nguyén Thi T6, dia chi: Thon C, xd H, huyén Quang Ninh, tinh Quang
Binh. C6 mat.

- Ba Truong Thi Q, dia chi: Thon C, xa H, huyén Quang Ninh, tinh Quang
Binh. C6 mat.

- Ba Truong Thi D, dia chi: Thon C, xa H, huyén Quang Ninh, tinh Quang
Binh. C6 mat.

- Ong Mai Thanh P, dia chi: Thén C, xa H, huyén Quang Ninh, tinh Quang
Binh. Vang miit.

- Ong Nguyén Ngoc N, dia chi: Thon C, xa H, huyén Quang Ninh, tinh Quang
Binh. C6 mat.

5. Nguoi khang cao: Ba Truong Thi M (1a nguoi khoi kién). Co mat.
NOI DUNG VU AN:

Theo don khéi kién va trong qud trinh té tung, nguoi khoi kién la ba Truong
Thi M trinh bay:

Ngay 22 thang 12 nam 2017, Cong an xa H lap bién ban vi pham hanh chinh
trong linh vyc an ninh trat try - an toan xa hoi ddi véi ba Truong Thi M véi 1y do
“Vao khodng 10 gio 30 phiit ngay 22/12/2017 tai khu dat gidn dan phia Tay thén T,
doi twong Truong Thi M cung véi Truwong Thi H, Neuyén Thi L & thén C da c¢é hanh
vi chiei boi xuc pham danh dy nhdn phcfm can bo UBND xd dén ldp bién ban”. Ngay



25 thang 12 nam 2017, Truong cong an x4 H d4 ra Quyét dinh s6 10/QD-XPVPHC
d6i v6i ba M v6i mirc hinh phat “Céanh co”.

Ba Truong Thi M cho ré'mg viéc lap bién ban nhu trén 1a hoan toan bia dat, vu
khéng, cd tinh dung chuyén va 1am oan cho ba. Vi budi sang ngay 22 thang 12 nam
2017, ba M va chi Truong Thi H3 (chi gai caa ba M) cing nhiéu nguoi dan trong xa
c6 mit tai try s UBND x4 H dé dy cudc hop do ong Pham Vin L pho bién vé viéc
dang ky dat tai lang ma6i thon T, x@ H. Cudce hop nay keo dai dén hét budi sang. Pén
trura ba M vé nha chi dau Truong Thi D & thon X dé dn com. Qua trinh Cong an xd H
1ap bién ban vi pham hanh chinh ba khong hé blet khi Cong an xa H ra quyét dinh xtr
phat vi pham hanh chinh ciing khong giao quyet dinh cho ba. Pén ngay 23 thang 3
nam 2018 (Sau khi ba bj khoi td, diéu tra v€ hanh vi gy roi trat ty cong cong) thi ba
M moi biét ba da bj Cong an xa H ra quyét dinh xir phat vi pham hanh chinh.

Tai don b6 sung don khoi kién ngay 18 thang 9 nam 2018, ba M trinh bay b
sung 1 ba c6 mit tai khu dat gian dan nhung khong chiri bsi, xtc pham can bo.

Ba M dé nghi Toa an budc Trudéng Cong an xa H thu h01 huy bo Quyét dinh
s6 10/QD-XPHC ngay 25 thang 12 nim 2017 néi trén, truc tlep xin 18i cong khai d6i
v6i ba trén phuong tién thong tin dai chiing, dong thoi phai boi thuong danh du, uy
tin nhan pham cho ba s tién 30.000.000 dong.

- Nguoi bi kién - Truong Cong an xa H ong Pham Duc S trinh bay:

Ngay 22/12/2017 ba Truong Thi M va mdt s6 d6i tuong khac trén dia ban x4
H da c6 hanh vi chiri boi, xic pham danh dy nhan pham can by UBND xa H dén lap
bién ban vé viéc xay dung nha trai phép, nén da bi Cong an xa H 1ap bién ban vi pham
hanh chinh. Ngay 25/12/2017 Truéng Cong an xa H ban hanh Quyét dinh xir phat vi
pham hanh chinh sé 10/QD-XPHC bang hinh thtrc “Céanh cdo” d6i véi ba Truong Thi
M 13 hoan toan c6 cin cir va ding quy dinh phép ludt. Vi vdy, dé nghi Toa an khong
chap nhén yéu cau khai kién ctia ba Truong Thi M.

- Nguoi ¢6 quyén loi, nghia vu lién quan éng Nguyén Ngoc T trinh bay:

Tai thoi diém thang 12/2017 6ng T 1a Trudng Cong an xa H (da nghi huu vao
ngay 01/10/2018). Ngay 22 thang 12 nam 2017, tai khu dét gian dan phia Tay thon T,
xa H, cac d6i twong Truong Thi M, Truong Thi H3, Nguyén Thi L2 thué thg xay nha
trai phép. UBND xa H thanh 1ap doan kiém tra, dén noi yéu cau cac doan tho xdy nha
trai phép cho ba H3, ba L2, ba M dimng lai dé doan giai thich cho moi ngudi hiéu,
nhung ba Truong Thi M di lai quay phim va chtri ming, xGic pham danh du, nhan
phém cua doan can bd dang lam nhi¢m vy, con ba H3, ba L2 dung quén dai phu nir
nhing vao “mam thdi” tung vao can bo dang lam nhiém vy. Poan kiém tra giao cho
Cong an xa 1ap bién ban sy viéc xay ra, yéu cau ba H3, ba M, ba L2 ky vao bién ban
va nhan gidy triéu tip vé try so Cong an xa dé giai quyét nhung ca ba d6i tuong trén
khong ky va khong nhan gidy triéu tap, con thach thirc bao rang bon bay lam tay sai
cho H4 (6ng Nguyén Hitu H4 - Chu tich UBND tinh) va N1 (6ng Lé Minh N1 - Phé
Chu tich UBND tinh), néu H4 va N1 Ién day thi tao ky cho. Can cir vao Nghi dinh
167/ND-CP ngay 12 thang 11 nam 2013 cta Chinh phu, can ctt vao bién ban vi pham
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hanh chinh 1ap ngay 22 thang 12 nam 2017, t6i da ra Quyét dinh xir phat vi pham
hanh chinh bang hinh thirc “Canh c40” d6i v6i ba Truong Thi M va bang hinh thirc
“Phat tién” mirc 750.000 ddng v6i Truong Thi H3 va Nguyén Thi L2. Viéc 1ap bién
ban vi pham hanh chinh va ra quyét dinh xir phat vi pham hanh chinh ctiia Cong an x
d6i v6i ba M 1a dung quy dinh cua phap lut. D& nghi Toa an khong chap nhan yéu
cau khai kién ctia ba M.

- Y kién ciia nhitng nguwoi lam chiing:

+ Ong Pham Vin L, 6ng Mai Van T3, éng Phan Quéc K, éng Mai T4, éng
Nguyén Ngoc T2, 6ng Nguyén Hiru H2, ba Nguyén Thi TS, ng Hoang Vian HI, éng
Mai Vin B déu trinh bay:

Vao lac 07 gio ngay 22 thang 12 nam 2017, UBND xa nhan dugc tin bdo cia
luc lwong Cong an x4 truc tai ngd tu thon T c6 mot s6 ho gia dinh vao khu dat quy
hoach phia T4y thon T dé xay dung nha trai phép. UBND x4 chi dao luc lugng Cong
an xa va doan kiém tra vao khu dat phia Tay thon T, thay ba Truong Thi H3 xay nha
trén thira dat 637, Truong Thi M dang xAy nha trén thira dat 632, ba Nguyén Thi L2
dang xay nha trén thira dat 633. Poan kiém tra yéu cau ba H3, ba L2, ba M va céc tho
xay dung lai khong duoc xay dung vi dat chua dugc chinh quyén giao dat. Luc d6 ba
H3, ba M chui bdi lung tung dén doan kiém tra va can b cap trén, dong thoi ba H3
dung quan dai phy nit nhing vao thing mam Vay ngang dudi dat lam ving tung toe
vao nguoi ching toi va anh K1. Sau do ba Nguyén Thi L2 dén, ba H3 giao quan mam
théi cho ba L2 tiép tuc dudi cac dong chi 1am nhiém vu dé tat mam vao nguoi, cac
d6ng chi trong doan kiém tra chay dé tranh. Lac do, ba L2 quay lai tat mam vao ngudi
ong T2 Trudng Cong an xa H va dong chi Mai T4 Trudng quan su xa lam mam dinh
ca nguoi va tiép tuc la hét, chiri béi, ho hoan 1am néo loan tai khu vuc x4y ra sy viéc.
Theo 6ng Mai Vin B thi ltic d6 do ngudi dan tham gia déng, cac di tuong ding mam
théi vy vao ngudi nén khong thé 1ap bién ban, dén chiéu ngay 22/12/2017 Cong an
x3 mai 1ap bién ban vi pham hanh chinh va 6ng di chimg kién su viéc do.

+ Ong Truong Van L trinh bay: Khoang 10 gio 15 phut ngay 22/12/2017 6ng
thay chinh quyén dia phuong x4 1én chd khu dét gidn dan dé trao doi, giai thich, van
dong cac ho dang xay dung nha trai phép dung lai vi dat chua dugc ban giao cho dan.
Sau do6 ong thay Truong Thi H3 cam 01 thung mam théi rdi dung gié nhiing vao va
quat ra 1am mam thoi ving vao ong L Chu tich x4, 6ng T2 Truong Cong an x&, ong
T4 Truong ban quéan sy va mot s6 nguoi khac; ba Nguyén Thi L2 ciing cAm mdt thiing
mam théi tron cat vao rdi ding tay ném vao ong T2, dng L, ném vao xe may can bo.
Sau d6, Truong Thi M, Truong Thi H3, Nguyén Thi L2 dung 16i 1& chtri béi, ling ma,
xuc pham dén danh dy, nhan phém cua can bd xa.

+ Ba Nguyén Thi T6 trinh bay: Sang ngay 22 thang 12 nam 2017, khoang 09
dén 10 gio sang, sau khi nghe tiéng stng va dan ho hét can bo xa xan bo 16 cua ba L2,
d6 mam thoi vao nguoi ba L2 nén ba T6 da cam quan 1én cho ba L2, ba T6 d3 néi voi
ba L2 mic quan ma vé, can b sai, can bo chiu ding dimg d6 nita. Sang hom do, ba
Truong Thi H3 va ba Truong Thi M khong c6 mit tai khu dat phia TAy Nam thon T.
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+ Ba Trwong Thi Q trinh bay: Sang ngay 22 thang 12 nam 2017 ba thay nhiéu
ngudi dan chay dén khu dit nén ba ciing chay theo 1én xem, thdy can b virt bé bloc
ctia ba L2, t6i nghe ngudi gitt vat L cho ba L2 néi rang khong dugce vit bloc cta ba
L2. Anh T4 d3 ldy chai mdm & canh khu dat 1am v& ving 1én ngudi ba L2, lam ba L2
burc xtic nén d3 coi quan roi quat by ba nhung khong trang ai. Sang hom do, khong
c6 mit ba Truong Thi H3 va ba Truong Thi M tai khu dét xay ra sy viéc.

+ Ong Nguyén Ngoc N trinh bay: Sang 22 thang 12 nam 2017 ong khong c6
mat tai hién tru’O’ng Pén chiéu ong ciing Cong an x4 tién hanh 1ap bién ban vi pham
hanh chinh vu vi¢c xdy ra vao sang ngay 22 thang 12 nam 2017. Ly do 1ap bién ban
vao budi chiéu, 1a do sang 22/12/2017, tai khu dat phia TAy Nam thon T, xa H cac dbi
tugng Truong Thi M, Truong Thi H3, Nguyén Thi L2 can trd, chiri boi, ding mam
thdi dé chong d6i doan lam viéc cia UBND xa nén Cong an xa khong tién hanh lap
bién ban vao budi sang dugc.

+ Ong Mai Thanh P trinh bay: Vao ngay 27/12/2017 éng cung 6ng Nguyén
Ngoc N dén nha ba Truong Thi Ng me dé ciia Truong Thi M (ba M séng chung cling
ba Ng) dé giao Quyét dinh xur phat vi pham hanh chinh s6 10/QD-XPHC ngay
25/12/2017 cua Truong Cong an xa H cho ba Truong Thi M nhung khong c6 mat ba
M nén chiing toi dd dén nha van hoa thon dé 1ap bién ban.

Tai Ban an s6 01/2020/HC-ST ngay 10/01/2020 cta Toa an nhan dan huyén
Quang Ninh, tinh Quang Binh quyét dinh: Cén cit khodn 1 Piéu 28, khodn 1 Diéu 29,
diém a khoan 2 Piéu 193 ciia Ludt té tung hanh chinh. Ap dung khodn 3 Diéu 39, 58,
61, 66, 67 ciia Ludt xir 1y vi pham hanh chinh; diém a khodn 1 Diéu 5 Nghi dinh
dinh167/2013/ND-CP ngay 12 thang 11 nam 2013, Bzeu 12, Diéu 32 Nghi Quyét
326/UBTVQH]I4 ngay 30 thang 12 nam 2016 quy dinh vé mikc thu, mién, giam, thu,
nop, quan ly va sw dung dn phi va lé phi Toa an.

Bac toan b yéu cau khoi kién cua nguoi khoi kién ba Truong Thi M vé viéc
yéu cau Truong Cong an xa H, huyén Q, tinh Quang Binh thu héi, hity bé Quyét dinh
xit phat vi pham hanh chinh s6 10/QD-XPHC ngay 25 thang 12 nam 2017 trong linh
viee an ninh trdt tw - an toan xd héi, triee tiép xin 16i cong khai doi véi ba M trén
phurong tién théng tin dai chiing, boi thwong danh di, uy tin va nhén pham 30.000.000
dong (Ba muwoi triéu dong).

Ngoai ra, Ban an so tham con tuyén vé an phi hanh chinh so tham va quyén
khéng cdo cua cac duong su.

- Ngay 21/01/2020, ba Truong Thi M lam don khang cdo toan b ban an so
tham v&i cac ndi dung:

+ Vé tb tung: Trong quyét dinh dua vu an ra xét xir Tham phan khong dua
nguoi dai dién cua nguoi bi kién vao quyét dinh 14 vi pham diém c khoan 1 Diéu 146
Luat t6 tung hanh chinh. Toa an so tham thu thap chtng ctr khong day du; khong tién
hanh cong khai chimg cur va t6 chie ddi thoai 13 vi pham thu tuc té tung.

+ Vé noi dung Quyét dinh xir phat vi pham hanh chinh: Bién ban vi pham hanh
chinh khong 1ap tai hién trudng; khong ghi rd thoi gian, dia diém xay ra vi pham, hanh
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vi vi pham; sau khi 13p bién ban khong giao cho ba Truong Thi M 1a vi pham quy
dinh tai khoan 1, 2, 3 Diéu 58 Luat xtr 1y vi pham hanh chinh va Nghi dinh 167/2013.
Quyét dinh xtr phat vi pham hanh chinh nhung khong giao cho ba M 1a vi pham Diéu
70 Luat xtr Iy vi pham hanh chinh.

Vi nhing 1y do trén, ba M d& nghi Toa 4n nhan dan tinh Quang Binh tuyén huy
Quyét dinh s6 10/QD-XPHC ngay 25/12/2017 cua Truong Cong an xa H; budc
Trudng Cong an xa H phai xin 16i cong khai, bdi thudng danh du, nhan pham cho ba;
xem xét trach nhiém ddi véi cac ong Nguyén Ngoc T2, Nguyén Ngoc N, Mai Vin B
va Truong Van L theo diing quy dinh.

- Tai phién toa phuc tham:

+ Nguoi khang cao la ba Truong Thi M va Luét su Hoang Van T1 gitr nguyén
khang cao va trinh bay thong nhat nhu ndi dung da trinh bay tai Toa an so tham, dé
nghi Toa an phuc tham chap nhin khang cdo ctia ba Truong Thi M.

+ Nguoi bi kién va nguoi cd quyén loi, nghia vu lién quan dén vu an déu cho
rang khang cao ctia ba M la khong c6 can ctir nén dé€ nghi Toa an phtic tham khong
chap nhan khang cdo, gitr nguyén ban an so tham.

+ Pai dién Vién kiém sat nhan dan tinh Quang Binh phat biéu quan diém vé vu
an:

Vé t6 tung: Hoi dong xét xir, thu ky phién toa da thuc hién dung quy dinh cia
phap luat. Khang cao ctua ba Truong Thi M trong thoi han luat dinh nén dugc xem
xét giai quyét theo trinh tu phiic tham.

Vé noi dung: Theo tai liéu, chimg ctr c6 trong hd so vu 4n va qua trinh tranh
tung tai phién toa thi c6 can cir dé xac dinh vao khoang 10 gid 30 phat ngay
22/12/2017, tai khu dat phia Tay thon T, xa H, ba Truong Thi M da ¢6 hanh vi chiri
béi, xtc pham danh dy nhan pham can bo UBND xa H. Nén Truéng Cong an xa H
1ap bién ban vi pham hanh chinh va ra quyét dinh xtr phat vi pham hanh chinh ba
Truong Thi M bang hinh thitrc “Céanh c4o” 1a dung quy dinh ctia phap luat. Do d6 dé
nghi Hoi dong xét xtr khong chap nhan khang céo cia ba Truong Thi M, giit nguyén
ban an so tham.

NHAN DPINH CUA TOA AN:

[1] V& t6 tung: Khang cdo cua ba Truong Thi M trong thoi han luat dinh nén
dugc xem xét giai quyét phiic tham. Tai phién toa phiic tham mét s nguoi 1am chimg
(6ng Phan Quéc K1, ong Truong Vian L va ong Mai Thanh P) vang mat khong c6 1y
do, tuy nhién trudc d6 di c6 16i khai tai Toa an; viéc ving mit ctia ho khong gay tro
ngai cho viéc xét xir, nén Toa an tiép tuc xét xtr vu an theo quy dinh.

[1.1] Ba Truong Thi M cho rang trong qua trinh giai quyet vu an & cap Y thAm
d3 c6 nhiéu sai sot, vi pham thi tuc to tung. Tuy nhién Hoi dong xét xir thay rang, sau

khi thy Iy vu &n, Toa &n so tham da tién hanh lap ho so vu an hanh chinh; xac minh,
thu thap tai li€u, ching ctr; t6 churc phién hop ti€p can cong khai chung cu, t6 chirc
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d6i thoai; ban hanh cac vin ban t6 tung, t6 chirc phién toa theo dung quy dinh. Khong
vi pham thu tuc t6 tung nhu don khang cao cua ba M.

[1.2] Ngay 25/12/2017, Truéng Cong an xa H ban hanh Quyét dinh xir phat vi
pham hanh chinh ddi v6i ba Truong Thi M do da c6 hanh vi chui bdi, xiic pham danh
du, nhan pham can bd UBND x3a. Pay 1a quyet dinh hanh chinh cta nguoi co thAm
quyen trong co quan nha nude, nén thudc tham quyen giai quyét cua Toa an nhan dan
cap huyén theo quy dinh tai Diéu 30 va khoan 1 Piéu 31 Luat td tung hanh chinh.
Ngay 02/4/2018 ba Truong Thi M gui don khoi kién vu an hanh chinh tai Toa an.
Nhu vay don khoi kién vy an hanh chinh ctia ba Truong Thi M con thoi hiéu khoi
kién dugc quy dinh tai diém a khoan 2 Diéu 116 Luat t6 tung hanh chinh.

[2] V& ndi dung: Nguoi khai kién ba Truong Thi M yéu cau Toa an budc
Truéng Cong an xa H thu hdi, hay bo Quyét dinh sé 10/QD-XPHC ngay 25/12/2017;
truc tiép xin 18i cong khai ddi véi ba trén phuong tién thong tin dai chung, phai boi
thuong danh du, uy tin nhan pham cho ba sé tién 30.000.000 dong.

[2.1] Ngay 22/12/ 2017 Cong an xa H, huyén Q, tinh Quang Binh da 1ap bién
ban vi pham hanh chinh d6i voi ba Truong Thi M ¢6 ndi dung nhu sau: “Vao khodng
10 gio 30 phuit, ngay 22/12/2017 tai khu dat phia Tay thén T, doi twong Trieong Thi
M ciing véi Triwong Thi H3, Nguyén Thi L2 ¢ thén C dd cé hanh vi chivi béi, xiic pham
danh dw nhdn pham can b6 UBND xd dén lap bién ban .

Ba M cho rang ngay 22/12/2017 ba c6 mat tai hién truong nhung khong chui
boi, xtic pham ai. Yéu céu Truong Cong an xa H phai chimg minh bang bang ghi am,
ghi hinh vé hanh vi vi pham cua ba.

Xét thdy viéc xuat trinh bang ghi am, ghi hinh dé chirmg minh hanh vi vi pham
hanh chinh ctia ngudi vi pham 13 can thiét. Tuy nhién, trong truong hop cu the trong
vu an nay, myc dich cna UBND xa H 1a cur can b dén giai thich, tuyén truyén va yéu
cau ngudi dan chidm dut hanh vi xay dung trai phép trén dat dang do nha nudc quan
ly. Do khong ludng trude duoc tinh hinh 13 s& ¢6 cac ddi tuong chong d6i quyét liét,
hon nira d6i voi can bo xa (ké ca Cong an x3) chua dugc trang bi phuong tién ki thuat
dé ghi am, ghi hinh, nén viéc Cong an xa H khong c6 bang ghi 4m, ghi hinh dé chimg
minh hanh vi vi pham cta ba M dugc chap nhan.

Mac du khong c6 bang ghi am, ghi hinh, tuy nhién can ctr vaoloi khai cia nhitng
ngudi chimg kién sy viéc nhu 6ng Pham Vin L, ong Mai Van T3, ong Phan Quoc
K1, 6ng Mai T4, 6ng Nguyén Hiru H2, ba Nguyén Thi T5, 6ng Hoang Van H1, déu
khang dinh: Khi doan can bd xa dén giai thich va yéu ciu ding viéc xay dung trai
phép thi ba Truong Thi H3, ba Nguyén Thi L2 da dung gi& nhung vao mam thdi dé
tung vao can bd xa, con ba M da cung ba H3, ba L2 churi bdi, xtic pham can b xa; 161
khai cua 6ng Mai Van B (Truéng thon T) va 6ng Truong Van L1 (Nguoi dan thon T)
cling khang dinh 13 di ching kién viéc ba Truong Thi H3, Nguyén Thi L2 ding gié
nhung vao mam thdi dé tung vao can bd xa va viéc ba Truong Thi M cung ba Truong
Thi H3, Nguyén Thi L2 dung 10i 1& chti béi, xtic pham dén danh dy, nhan pham can
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bd xa khi dang lam nhi€ém vu. Nhu vay la da c6 co s& dé xéac dinh vao khoang 10 gio
30 phut ngay 22/12/2017 tai khu dat phia T4y thon T, xi H, ba Truong Thi M di ¢
hanh vi chui boi, xic pham dén danh du, nhan phém can b0 UBND xa H khi dang
lam nhiém vu.

Hanh vi trén ctia ba Truong Thi M d3 vi pham diém a khoan 1 DPiéu 5 Nghi
dinh s6: 167/2013/NB-CP ngay 12/11/2013 ctia Chinh phii quy dinh xir phat vi pham
hanh chinh trong linh vuc an ninh trat tu, trat tu an toan xa hoi; phong, chéng té nan
x4 hoi; phong chay va chita chdy; phong, chdng bao luc gia dinh. Do d6 Truéng Cong
an xa H ra quyét dinh xir phat vi pham hanh chinh ddi véi ba Truong Thi M bang hinh
thirc “Canh cao” 1a dang quy dinh.

[2.2] Theo quy dinh tai Pidu 55 va khoan 1 Diéu 58 Luat xtr Iy vi pham hanh
chinh thi khi phat hién hanh vi vi pham hanh chinh, ngudi c6 thAm quyén dang thi
hanh cong vu budc nguoi vi pham chdm dut hanh vi vi pham hanh chinh va phai kip
tho1i 1ap bién ban dé xur 1y. Do d6, khi nhan duoc thong tin ba H3, ba L2, ba M dang
xay dung trai phép trén dat chua dugc giao cho dan nén UBND x3 H d4 cir can bo kip
thdi dén hién truong giai thich, yéu cau cham dut viée xay dung trai phép 1a dung quy
dinh.

Khi doan cong tac cia UBND x3 H dén yéu cau cham dit hanh vi xay dung
trai phépthi nhitng nguoi vi pham nhu ba H3, ba L2, ba M khong nhiing khong chap
hanh ma tham chi con chong d6i (ba L2, ba H3 ding mam thdi tung vao nhitng ngudi
lam nhiém vu), chiri béi nhitng nguoi dang thi hanh nhiém vy; hon nita tai thoi diém
d6 co rat dong ngudi dan hiéu ky tu tdp dé xem (Theo 6ng T2 trinh bay thi ¢ hang
trim nguoi tu tap), tinh hinh lac nay d& xay ra mat an ninh trat ty. Nén viéc Cong xi
H khong tién hanh 1ap bién ban vi pham hanh chinh tai hién truong ma tré vé Try s&
UBND x4 dé 1ap 1a phu hop.

[2.3] Theo huéng dan tai biéu miu s6 02, ban hanh kém theo Nghi dinh
81/2013/ND-CP ngay 19/7/2013 ctia Chinh phu quy dinh chi tiét vé xi phat vi pham
hanh chinh va ap dung cac bién phap xir Iy hanh chinh thi tai muc 5% cua biéu mau
ndy da hudng dan: “Ghi tém tat hanh vi vi pham”, nhung trong Quyét dinh xt phat vi
pham hanh chinh s6 10/QD-XPHC ngay 25/12/2017 ctia Truéng Cong an xa H lai
khong ghi tom tat hanh vi vi pham ctia ba Truong Thi M.

Xét vé mit noi dung ctia Quyét dinh trén 1a ¢6 thiéu sét, nhung trong quyét dinh
da can cur vao bién ban vi pham hanh chinh 1dp ngay 22/12/2017 va trong bién ban vi
pham hanh chinh nay cling da ghi o hanh vi vi pham cua ba Truong Thi M. Do d6
xét vé ndi dung, hinh thtc thi Quyét dinh xtr phat vi pham hanh chinh s6 10/QD-
XPHC ngay 25/12/2017 cua Truéng Cong an xa H 1a hop phap. Tuy nhién, Truong
Cong an xa H can rat kinh nghiém khi ban hanh quyét dinh ding véi mau ma Chinh
phu da quy dinh.

[2.4] Theo quy dinh thi bién ban vi pham hanh chinh va quyét dinh xtr phat vi
pham hanh chinh phai duoc giao cho nguoi vi pham. Tai liéu trong hd so vu an thé
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hién Cong an xa H di gui gidy bao ba Truong Thi M dén tru s& dé 1am viéc va giao
nh4n bién ban nhung ba M khéng dén; Cong an xi da cir ngudi dén nha giao cac van
ban trén cho ba M, nhung do ba M khong c6 & nha nén di vé Nha vin héa thon 1ap
bién ban. Trong trudng hop ndy 18 ra ngoai viéc vé nha van hoa thon 14p bién ban thi
Cong an xa H phai dong thoi 1ap bién ban niém yét cong khai bién ban vi pham hanh
chinh va quyét dinh xr phat vi pham hanh chinh tai noi ¢ ciia ba M. Xét thay thiéu
sot trén khong anh huong nghiém trong dén ndi dung quyét dinh xir phat vi pham
hanh chinh; hién tai ba M ciing d4 thyc hién quyén khai kién vu an hanh chinh dé yéu
cau Toa an xem xét tinh hop phap ciua Quyét dinh xur phat vi pham hanh chinh cta
Trudng Cong an xa H ddi voi ba. Tuy nhién, Cong an xa H can rat kinh nghiém trong
qua trinh thyuc hién viéc téng dat van ban sau nay.

[3] Do Quyét dinh xtr phat vi pham hanh chinh ctia Truéng Cong an xa H d6i
v6i ba Truong Thi M 1a ¢6 cin ctr, ding phap luat, nén khong thé chip nhan yéu cau
ctia ba M vé viéc budc Trudong Cong an xa H phai cong khai xin 15i; boi thudng nhan
pham, danh dy cho ba M s tién 30.000.000 dong.

[4] Dbi v6i ndi dung khang cdo cua ba M yéu cau Toa an xem xét trach nhiém
d6i v6i cac ong Nguyén Ngoc T2, Nguyen Ngoc N, Mai Van B va Truong Van L1

theo quy dinh cta phap luat. Xet thay noi dung nay 1a vuot qua yéu cau khoi kién nén
Hoi dong xét xir khong xem xét.

_[5] Tr nhitng phan tich néu trén cho thay, Toa 4n cap so tham khong chap nhan
yéu cau khot kién cua ba Truong Thi M 1a co can ctr, dung phap luat. Tai giai doan
phuc thdm, ba M va Luat su bao vé quyén va loi ich hop phap cho ba déu trinh bay
nhimg ndi dung nhu da trinh bay tai cap so tham, khong b6 sung thém tai liéu, chimg
ctt md&1 nén khong c6 can cir dé chap nhan khang cao cuia ba M.

[6] Ba M phai chiu 4n phi hanh chinh phiic tham theo quy dinh.
[7] Cac quyét dinh khéac ciia ban 4n so tham khong ¢6 khang cdo, khang nghi
Hoi1 dong xét xir khong xem xét.
Vi cac lé trén,
QUYET PINH:
Can ctr vao khoan 1 Piéu 241 Luat td tung hanh chinh. Tuyén xur:

Khong chap nhan khang céo cua ba Truong Thi M va giit nguyén Quyét dinh
ctia ban 4n so tham s6: 01/2020/HC-ST ngay 10/01/2020 ciia Toa an nhan dan huyén
Quang Ninh, tinh Quang Binh.

Cin ctr Diéu 34 Nghi Quyét 326/UBTVQH14 ngay 30 thang 12 nam 2016 quy
dinh vé mic thu, mién, giam, thu, ndp, quan ly va str dung an phi va I¢ phi Toa an.
Bugc ba Truong Thi M phai chiu 300.000 ddng tién an phi hanh chinh phuc tham,

dugc khau trir vao s tién 300.000 dong ma ba M da nop tién tam Gmg an phi tai Chi
cuc thi hanh 4n dan sy huyén Quang Ninh theo bién lai s6 0004876 ngay 03/02/2020.
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Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an (ngay 11/5/2020)

Noi nhén: TM. HOI PONG XET XU PHUC THAM
_VKSND tinh Quéang Binh; THAM PHAN - CHU TQA PHIEN TOA
- TAND, VKSND huyén Quang Ninh;

- Chi cuc THADS huyén Quang Ninh;

- Cac duong su trong vu an; (Paky)

- Luu Hb so vu an, luu Toa HC.

Tran Hiru Sy
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