TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Doc lap — Tw do — Hanh phuc

Ban 4n s6: 11/2021/KDTM-PT

Ngay 29/01/2021

V/v “Tranh chap hop ddng chuyén
nhuong phan vén gop”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdam phén - Chii toa phién toa: ~ Ba Pham Thi Duyén

Cdc Tham phdn: Ong Tran Vin Muoi

Ong Duong Tuén Vinh

- Thu ky phién toa: Ba V5 Thj Phuong Thu — Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.
- Dgi di¢n Vign kiém sit nhén dén cip cao tgi Thanh phé Ho Chi Minh:
Ong Vii Hong Cuong — Kiém sat vién tham gia phién toa.

~ Ngay 29 thang 01 nam 2021, tai tru so Toa an nhan dan cép cao tai Thanh

pho HO6 Chi Minh m0’ phién toa xét xtr phuc tham cong khai vu an kinh doanh

thu’O’ng mai thu 1y s6: 79/2020/TLPT-KDTM ngay 27 thang 10 nam 2020 vé
viéc “Tranh chip hop dong chuyén nhugng phan vén gop”.

Do ban an kinh doanh thuwong mai so tham sb: 1130/2020/KDTM-ST ngay
31 thang 7 nam 2020 cta Toda 4n nhan dan Thanh phé H5 Chi Minh bi khang
Ccao.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé: 4153/2020/QD-PT
ngay 21 thang 12 ndm 2020 gitra cac duong su:

Nguyén don:
- Ong Tran Tuin M, sinh nam 1950 (c6 mat)
- Ba Lam Thi L, sinh ndm 1954 (c6 mat)

Cung dia chi: 43 THP (Lau 1), Phudong P6, Quan X5, Thanh phd Ho Chi
Minh

- Ba Diép Thu H, sinh ndm 1960 (ving mat)

- Ba Lam Thi D, sinh ndm 1938 (ving mit)

- Ong Lam Van Tr, 1958 (ving mit)

Dia chi: 77/28 AB, Phuong P6, Quan X5, Thanh phé Hb Chi Minh

Ngueoi dai dién theo uy quyé‘i‘i cua {ad Lam Thi L, ba Diép Thu H, ba Lam
Thi D va 6ng Lam Van Tr: Ong Tran Tuan M, sinh ndm 1950 (C6 mdt) va Ong
Bui Gi Ph, sinh ndm 1962 (C6 mat).

Nguroi bdo vé quyén va loi ich hop phdp ciia nguyén don:



Luat su Tran Hai D, VPLS Tran Hai D, Poan Luat su TPHCM (c6 mit)
Bi don:

- Ong Huang Pao T (vang mit)

Dia chi: HoMei Chang Hua, Taiwan

Dia chi lién lac tai Viét Nam: Khu cong nghiép TT, phuong TT A, quan
BT, Thanh ph6 H6 Chi Minh

Ngueoi dai dién theo uy quyén cia éng Huang Pao T: Ong Huynh Tién D,
theo uy quyén (GUQ ngay 10/8/2018 va GUQ so 1009/2018/QbPC ngay
10/9/2018) (C6 mat)

Pia chi: 17A PBC, Phuong P2, Quan BT, Thanh phé H6 Chi Minh.
Ngueoi bdo vé quyén va loi ich hop phdp ciia 6ng Huang Pao T:

Luat su Lé Nguyén H, Cong ty Luat LHLegal, BDoan Luat su TPHCM
- Ba Phan Lé Bao H, sinh nam 1972 (Ving mit)

Dia chi lién lac: 458/138 (s6 cii 20/B111) Pudng X, Phuong P12, Quan X10,
TPHCM

Nguoi dai dién theo uy quyén cia ba H: Ong Luong Quan Nh, sinh nim
1987 (C6 mat)

Dia chi: 17A PBC, Phuong 2, Quan BT, Thanh phd H6 Chi Minh.
- Ba Phan Lé Kim L, sinh nim 1975 (Ving mit)

Pia chi lién lac: 458/138 (s6 cii 20/B111) Pudng X, Phuong P12, Quan X10,
TPHCM

Ngueoi c6 quyén loi, nghia vu lién quan:
- Cong ty TNHH TS

Dia chi: Lo 7-9-11 Puong sb 1, Khu cong nghiép TT, phuong TT A, quan
BT, Thanh ph6 H6 Chi Minh

Ngueoi dai dién hop phdp cua Cong ty TNHH TS: Ong Huynh Tién D, dai
dién theo uy quyén (GUQ ngay 30/10/2018 va GUQ khéng s6 nam 2018) (Co
mat)

- Cong ty c6 phan Pau tu va Cong nghiép TT

Dia chi: Lo s6 16, duong s6 2, Khu Cong nghiép TT, phuong TT A, quin
BT, Thanh ph6 H6 Chi Minh

Nguoi dai dién hop phdp cia Cong ty ¢é phan Pau tw va Cong nghiép
TT: Ong Nguyén Vin H, sinh nam 1988, dai dién theo uy quyén (GUQ s6
0806/UQ-PL-ITACO 20) (Vang mit);

-Ban Quan ly A
Pja chi: 35 NBK, phuong PK, Quan 1 (Ving mit)



4. Ngueoi khdng cdo: Nguyén don ong Tran Tuan M, ba Lam Thi L, ba Diép
Tha H, ba Lam Thi D, 6ng Lam Van Tr va bi don 6ng Huang Pao T.

NOI DUNG VU AN

Nguyén don trinh bay trong Pon khai kién va cac bién ban Iy 10i khai tai
Toa an:

Nguyén don 1a cac thanh vién cuia Cong ty QH dugc thanh lap theo quy
dinh cua phap luat Viét Nam. Trong d6, 6ng Tran Tuin M duoc bau lam Chu
tich Hoi dong thanh vién kiém Giam ddc cong ty tir nim 2000 dén dau nim
2007. Tru s& Cong ty QH dit tai Lo sb 7- 9, Puong sd 1, KCN TT, phuong TT
A, quan BT, TPHCM.

Giira nam 1998, 6ng Huang Pao T cung 6ng M hop tac lam an dé vuc day
mot co sO san xuit nganh cira nhua c6 tén 1a “Co s& QH” véi von gop 1a 250
triéu dong. Pén cudi nim 1998, co s¢ nay do ong M dimg tén va dit tru so tai
A4/7 Qudc 16 1A, xa TT, huyén BC (nay 1a quan BT), TPHCM. Luc nay, 6ng M
va 6ng Huang Pao T thoa thuan rang ong Huang Pao T s& bo co so vat chat (cu
thé 12 Co s& QH sin c6), con dong M sé& bo cong stec, tri tué dé didu hanh co so.

Tuy nhién, khoidng thang 7 nam 1999, 6ng M va 6ng Huang Pao T lai
cung ban bac dé giai thé Co s¢ QH nham huy dong thém vbn va thanh lap mot
cong ty hoan toan moi c¢6 quy mé 16n hon. Ong M va 6ng Huang Pao T ciing
thdng nhat bang miéng rang: “Sau khi gidi thé Co soO
QH, phan loi nhuan 6ng M phai dugc chia trong Co s& QH ma ong chua duoc
nhan 14y, s& dugc chuyén thanh 15% téng vén gop cd dong cong ty ban dau cua
ong trong cong ty maoi”.

Ngay 08/10/1999, 6ng M va ong Huang Pao T cung ky mot ban thoa
thuan véi ndi dung: “Hai bén dong ¥ cham dut hiéu luc cua tat ca cac thoa thuan
da ky trudc day, trong do toan b cac tai san va thiét bj déu da duoc gidi quyet
on thoa. Piéu niy cé nghia 14 hai bén s& khong con tranh chap bat cir van dé gi
vé ndi dung cta cac thoa thuan ban dau néu trén”. Vi vy, ngay 11/8/1999, toan
thé sang lap vién 1a cac nguyén don da cung ban bac dé thanh lap cong ty méi
va thong qua Diéu 1 cong ty va nhat tri 1y tén cong ty méi 1a “Cong ty QH”.
Hoi dong thanh vién cong ty gom tat cd ndm thanh vién c6 dang ky theo ding
quy dinh va duoc phap ludt cong nhan. Tiép d6, ong M da thuc hién viéc giai
thé Co s& QH theo dung trinh ty phap luat.

Ngay 15/10/1999, UBND TPHCM cép gidy phép thanh 1ap Cong ty QH
s6 2409/GP/TLDN véi von diéu 1¢ ban dau 1a 2 ty ddng. Sau d6, qua 3 dot clng
gop tang thém von theo ty 1& gilta cac thanh vién, tong sé von diéu 18 ciia Cong
ty QH dén thoi diém thang 3 nam 2007 1a 8,8 ty dong. Viéc ting voén gdp nay
déu duoc tién hanh theo dung thi tuc ma phap luat Viét Nam quy dinh. V& phia
ong Huang Pao T thi nam 2001 ciing thanh 1ap mot cong ty hoan toan mai la
Cong ty Tashuan, 100% von nudce ngoai, try s& dat tai Lo 11, Puong s6 1, KCN
TT, bén canh Cong ty QH.



Pau nim 2007, 6ng Huang Pao T bong dung giri don dén Cuc Canh sat
Diéu tra toi _pham vé trat ty quan ly kinh té va chirc vu (C15B) — Bo Cong an
phia Nam té céo ong M lua dao dé chiém doat Cong ty QH. Theo quy dinh cua
phap luat, tranh chap nay 1a tranh chdp dan sy thudc thAm quyén giai quyét cua
Toa an nhung cic can bo diéu tra cua C15B da dung moi thu doan €p ong M va
4 thanh vién con lai phai chuyén nhugng toan bo tai san cua Cong ty QH cho
ong Huang Pao T. Dudi ap luc ciia co quan Cong an, dong thoi do 6ng M dang
bi bénh tim ning nén ngay 23/3/2007, tit ca 5 thanh vién cong ty phai ky vao
gidy to chuyén nhuong toan bo tai san cia Cong ty QH theo yéu cau cia ong
Huang Pao T ma khong duoc nhan bat cir mot dong chuyén nhuong nao (Ong
Huang dé cho ba Phan Lé Bao H va ba Phan Lé Kim L dimg tén chuyén
nhuong).

Theo hd so bio céo tai chinh cia Cong ty QH thi vao thoi diém trén, cong
ty co gia tri khoang 33,6 ty dong.

Sau sy viéc ndi trén, do ¢6 don td cdo cua ong Tran Tudn M, Cuc Diéu tra
Vién kiém sat nhan dan tdi cao di thu 1y vu viéc va da ra van ban két luan viée
diéu tra cta cac can bo didu tra cia Phong 10 C15B Bo Cong an noi trén 1a trai
vo1 chirec nang, nhi€ém vuy.

Do d6, ngay 13/3/2009, cac nguyén don di ndp don khai kién dén Toa an
nhan dan TPHCM, yéu cdu tuyén bd giao dich gitta cdc nguyén don v6i ba Phan
Lé Bao H, ba Phan Lé Kim L cung 6ng Huang Pao T la vo hi¢u do bi de doa,
dong thoi budc 6ng Huang Pao T phai hoan tra lai toan bo tai san cho cac
nguyén don, bao gébm gia tri Cong ty QH 1a 33,6 ty dong va lgi nhuan bi mat
trong 2 ndm (tinh dén thoi diém khoi kién) 1a 2,2 ty dong, tong cong 1a 35,8 ty
dong.

Tai Toa an cép so tham, nguyén don yéu cau:

Yéu cau Toa an tuyén bd Hop dong chuyén nhuong phan von gop ngay
25/3/2007 gitta 5 nguyén don va ba Phan Lé Kim L, ba Phan Lé Bao H v0 hiéu;

Pong thoi yéu cau Toa an budc cac bi don phai lién d6i hoan tra va boi
thuong cho cac nguyén don cac khodn tién sau day:

+ Hoan tra 60,58% gia tri nha xuong thué mua cua Cong ty TT (theo

Ching thu tham dinh gia va ty 16 gilra 80 tién da thanh todn trén tong tri gid hop
d6ng thué mua): 45.062.000.000 dong x 60,58% = 27.298.559.600 dong;

+ Hoan tra gia tri may moc thiét bj thudc quy?:n s0 hitu cua Cong ty QH
trudc khi bi giai thé (Can cir doanh thu sau khi chuyén giao, theo Bién ban kiém
tra vé€ thué nam 2007 cta co quan thu€): 15.390.261.345 dong;

+ Boi thuong 1o1 nhuédn bi mat trong 13 ndm, tu gitta nam 2007 dén gifra
nim 2020 (Dwa trén loi nhuan trung binh hang nim ctia 3 ndm cudi cling trudc
khi giai thé theo Bao cdo tai chinh cta cong ty 2004 — 2006 1a 1.241.321.895
dong): 1.241.321.895 d x 13 = 16.137.184.635 dong;



+~B6i thuong t(x)‘n that tinh than cua 5 thanh vién Cong ty QH 1a nguyén
don (Mo1 thanh vién bang 10 lan mirc Ivong co 56 1.600.000 dong): 1.600.000 d
x 10 x 5 =80.000.000 dong.

Téng cong: 58.901.101.940 dong.

S tién hoan tra va boi thudng noi trén duoc chia cho 5 nguyén don theo
ty 1€ von gop cua moi nguoi trong Cong ty QH. Cu thé, ong M: 46%; ba L:
20%; ong Tr: 12%; ba H: 12% va ba D: 10%.

Pé nghi Toa an tiép tuc duy tri bién phap khan cap tam thoi da 4p dung dé
bao dam thi hanh an.

- Bi don trinh bay: Khong déng ¥ véi toan bd yéu cau khoi kién cia
nguyén don.

+ Ong Huang Pao T 1a chu so hitu thue sy cua Cong ty QH. Ban hop dong
ngay 25/5/1999 da noi ro diéu nay.

+ Ban thoa thuan ngay 08/10/1999 dugc ky gitta Co s¢ QH va Cong ty
Ying Jenn, khong phai gitta ong Tran Tuan M va ong Huang Pao T, trong d6
khong c6 ndi dung chidm dut Hop dong ngay 25/5/1999, do 6ng M 1dng vao hd
so xuat nhap khau dé ong Huang ky, 6ng Huang khong hiéu tiéng Anh nén
khong biét noi dung nay.

+ Ban hop dong ngay 25/5/1999 giita ong Huang va 6ng M chua chdm dit
hi€u luc va co gia tri phéap 1y xac dinh chu s¢ hitu Cong ty QH 1a 6ng Huang Pao
T.

+ Yéu cau cua cac nguyén don doi tuyén bd Bién ban chuyén nhuong phan
von gop ngay 25/3/2007 1a vo hiéu do bi de doa 1a khong c6 cin cir vi Két luan
diéu tra ctia Co quan diéu tra Vién kiém sat nhan dan t6i cao khong xac dinh céc
can bd Phong 10 C15B c¢6 hanh vi de doa, 161 khai ctia ba Phan Lé Bdo H va ba
Phan L& Kim L tai Co quan diéu tra Vién kiém sat nhan dén tdi cao chi thé hién
vigc duing tén dum, khong c6 ndi dung thé hién céac nguyén don bi de doa.

Tai Bdn dn ddn sw so tham sé: 1130/2020/KDTM-ST ngay 31 thdang 7
nam 2020 cua Toa an nhan ddan Thanh pho Ho Chi Minh da quyét dinh nhu sau:

Cian ctr vao Diéu 266 cua Bo luat T6 tung dan sy nam 2015;
Can ctr vao cac diéu 122, 127 va 137 cta Bo luat dan sy nam 2005;

1. Chip nhan mot phan yéu céu khoi kién cua cac nguyén don, tuyén bd
Hop dong chuyen nhuong phan vén gop (the hién dudi hinh thirc “Bién ban
thoa thuan vé viéc chuyén nhuong phan von gop”) ngay 25/3/2007 giita dng
Tran Tudn M, ba Lam Thi L, ong Lam Van Tr, ba Di¢p Tha H, ba Lam Thi D
va ba Phan Lé Béao H, ba Phan L& Kim L 1a v6 hi€u; budc 6ng Huang Pao T, ba
Phan Lé Béo H va ba Phan Lé Kim L phai c6 trach nhiém lién déi hoan tra cho
cac nguyén don sb tién 27.298.559.600 (hai muwcoi bdy ty hai tram chin muwoi tdm
triéu nam tram ndm muwoi chin ngan sau tram) dong, trong d6, ong Tran Tuin



M duogc nhan 46%, ba Lam Thi L 20%, ong Lam Van Tr 12%, ba Diép Thu H
12% va ba Lam Thi D 10%.

2. Khong chip nhan yéu cau khai kién cia cac nguyén don doi cac bi don
phai co trach nhiém lién déi hoan tra va boi thuong thiét hai sb tién vuot qua sb
tién dwoc chap nhan ndi trén (SO tién yéu cau khong dugc chdp nhan 1a
31.602.542.340 dong).

Tiép tuc duy tri bién phap khan cap tam thoi dd ap dung tai Quyét dinh ap
dung bién phap khan cip tam thoi s6 878/2010/Qb-BPKCTT ngay 18 thang 10
nam 2010 ctia Toa 4n nhan dan TPHCM dé bao dam viéc thi hanh an.

Ngoai ra, ban an so thim con quyét dinh vé an phi, quyén khang cio theo
quy dinh cua phap luat.

Ngay 12 thang 8 nam 2020, bi don 6ng Huang Pao T khang céo dé nghi
Hoi dong xét xir cdp phac thdm hay toan bd ban an so thdm sb
1130/2020/KDTM-ST ngay 31 thang 7 nam 2020 cua Toa an nhan dan Thanh
phd HO Chi Minh.

Ngay 14 thang 8 nam 2020, nguyén don ong Tran Tuan M, ba Lam Thij L,
ba Diép Thi H, ba Lam Thi D, ong Lam Vin Tr khang cdo dé nghi stra ban an
so tham theo huong chap nhan toan b yéu céu khoi kién cua nguyén don lién
quan den yéu cau bodi thuong thiét hai, bao gom: gia tri may moc, th1et bi thudc
vé quyen s& hitu cua Cong ty QH trudce khi giai thé; loi nhuan bi mat va ton that
tinh than ctia nguyén don.

Tai phién toa phiic thim:

Cdc nguyén don gitt nguyén yéu ciu khang cao va do nguoi dai dién theo
uy quyén trinh bay dé nghi Ho1 dong xét xir stra ban an so tham cua Toa an nhan
dan Thanh phd H6 Chi Minh theo huéng chap nhéan toan bo yéu cau khoi kién
cua nguyén don vé cac van dé sau:

Thir nhat, yéu cau bi don hoan tra gia tri may moc thiét bi thudc quyén so
htru cua Cong ty QH trude khi bi giai thé (Can ctr doanh thu sau khi chuyen
giao, theo Bién ban kiém tra vé thué nim 2007 cua co quan thué):
15.390.261.345 dong;

Thtr hai, yéu cau bi don boi thuong 1g1 nhuan bi mat trong 13 ndm, tur
gitta ndm 2007 dén giita nam 2020 (Dya trén loi nhuan trung binh hang nim cua
3 nam cudi cung trudc khi giai thé theo Bao céo tai chinh ciia cong ty 2004 —
2006 1a 1.241.321.895 ddng): 1.241.321.895 d x 13 = 16.137.184.635 dong; Can
ctr tir ndm 2004 — 2006 cong ty kinh doanh déu c6 14i.

Dbi voi yéu cau bi don bdi thuong tén that vé tinh than thi cac nguyén
don ddng ¥ rat lai yéu cau nay.

Bi don 6ng Huang Pao T giit nguyén yéu cau khang cao va do nguoi dai
dién theo iy quyén 6ng Huynh Tién P trinh bay dé nghi Hoi dong xét xir hay
huy toan bd ban an so tham s6 1130/2020/KDTM-ST ngay 31 thang 7 nam 2020
ctia Toa an nhan dan Thanh phd HO Chi Minh. Béi cac nguyén nhan sau day:



Thir nhét, tda an cp so tham xac dinh khong dung, khong day du mdi
quan hé tranh chap do vu an nay cac bén tranh chap vé quyén s& hitu Cong ty
QH, tuy nhién Toa an cap so thAm chua x4c dinh moi quan h¢ tranh chap nay.

Thtr hai, Toa an cap so' tham vi pham thu tuc tb tung vé viéc khong thu ly
don yéu cau phan t6 ctia ong Huang Pao T dé ngay 26/5/2011.

Thir ba, Bién ban chuyén nhugng phan von gop ngay 25/3/2007 khong vo
hiéu vi day 1a giao dich c6 that, ky két dung theo quy dinh ctia phap luat. V& ban
chat thi Cong ty QH do vdn cua bi don bo ra, cac nguyén don chi dimg tén
gium.

Thtr tu, gia tri hoan tra lai do giao dich dan sy vo hi€u chi 1a 8,8 ty déng
(12 von diéu 1é ctia Cong ty).

Thir nam, Toa 4n cip so thim cin cir chiung thu thadm dinh gia ban hanh
nim 2017 cua Cong ty tham dinh gia Sai Gon 13 sai bgi vi thoi han st dung két
qua thim dinh gi4 13 6 thang, ké tir ngay phat hanh chimg thu tham dinh gia. Do
d0, tai thoi diém xét xir so thim thi Chung thu tham dinh gia nay da hét thoi
han, khong co gia tri dé xac dinh gia tri tai san.

Ong Luong Quan Nh la nguoi dai dién theo uy quyén cuia ba Phan Lé Bao
H trinh bay Hoi dong x€t XU cap so tham st dyng Ching thu tham dinh gia hét
hiéu luc. Ba H van chua duoc Toa 4n cap so tham hoi y kién vé Ching thu dinh
gia. Dodo ba H c’[ong ¥ voi phan trinh bay cta nguoi dai dién theo uy quyén cia
ong Huang Pao T, dé nghi huy toan b ban an so thim cua Toa 4n nhan dan
Thanh phé HO Chi Minh.

Phia bi don xac dinh tai Toa an cap so thAm va tai Toa an cap phtc tham
khong yéu cau tham dinh lai gia tri tai san.

Céac chung ctr chimg minh cho yéu ciu khang céo duong su (hai bén
nguyén don va bi don) néu da dugc ndp trong qua trinh giai quyét vu an tai Toa
an cap so tham, tai cAp phuc tham khong ndp thém. Nhirng ngudi khang céo cho
rang Toa an nhan dan cap so tham danh gia chimg cir khong dung nén dan d&én
viéc phan quyét tai phan quyét dinh 13 sai, lam anh huong den quyén va loi ich
hop phap cua duong sy nén cac bén déu c6 khang cao yéu cau Tda an nhan dan
cip cao tai Thanh phé H6 Chi Minh chap nhan yéu cau khang céo cua ho.

Phin tranh lugn:
Ngueoi bao vé quyén, loi ich hop phdp ciia nguyén don trinh bay:

Thir nhdt, d6i voi yéu cau bi don hoan tra gia tri may moc thiét bi thudc
quyén s¢ htru cua Cong ty QH trudce khi b1 gidi thé. Chirng ctt chirng minh cho
yéu cau trén gom:

Ban an so tham tuyén budc bi don phai bdi hoan phan gia tri cia nha
Xxuong va gia tri quyen str dung dit cho cac nguyén don ciing c6 nghia 13 chap
nhan phan ‘mat bang nha xuong” duoc cac nguyén don st dung lam hoat dong
san xuat kinh doanh. Cong ty QH khong thé hoat dong ma khong c6 may moc,
thiét bi, vat tu san xuat duoc.



Trong 151 khai ngay 02/01/2009 ctia ba Phan Lé Bao H tai Cuc diéu tra
VKSTC: “Tbi chi ding tén trén gidy to phap 1y ciia Cong ty QH. Toi khong
quan 1y, khong tham gia diéu hanh cong ty, tham chi t6i cling khong dén cong
ty tai Khu cong nghi¢p TT” (BL1545). Va mot 161 khai cua ba H: “Sau khi to1
tiép nhan tai san cta va phap nhan Cong ty QH t6i lo 1am thi tuc thanh 1y tai
san (ban tai san cua Cong ty QH) cho 6ng Huang Pao T va lam thu tuc giai thé
cong ty.

Theo Bén can d6i ké toan ctia Bao céo tai chinh cubi nam 2006 cta Cong
ty do Cuc thué TP.HCM cung cip cho nguyén don dé phuc vu diéu tra xét xur
thdng ké dugc téng cong tai san 1a hon 33 ty dong (gdm phan tich liy gia tri
thué mua cta 2 nha xudng va cac may moc thiét bi, tu liéu san xuét,...)

Thir hai, d5i vai yéu cau bi don bdi thuong 1oi nhuén bi mat trong 13
nam, tur gitta nam 2007 dén gitta nam 2020. Ching ctr chiing minh cho yéu cau
trén gom:

Can cr vao hd so sd lieu vé két qua “loi nhuan héng nam” cua Cong ty
QH trong bién ban kiém tra thué ctia cic nam 2004, 2005, 2006 do Cuc thué
cung cap thi loi nhuan nam 2004 1a 1,487,340,423 nim 2005 1a 1,140,820,244
va nam 2006 1a 1,095,805,019. Vay binh quan lgi nhuan 3 niam cubi lién ké
trude thoi diém Cong ty QH bi ép chuyén nhuong trai phap luat dé xac dinh
miurc thiét hai phan thu nhap thuc té binh quan mdi nim cua cac nguyén don 1a
1,241,321,895 dong/nim.

Nay cac nguyén don doi cac bi don phai c6 nghia vu lién doi bdi thudng
vé phan thu nhép thuc té bi mat trong vong 13 nam 1a 16,137,184,635 dong.

Néu Hoi dong xét xir khong xem xét yéu cau trén thi dé nghi xem xét
budc cac bi don c6 nghia cu lién doi boi thuong 03 ndm thi€t hai thu nhap thuc
té bi mat 1a 3,723,965,685 dong do Cong ty QH da bi cac bi don c¢b tinh giai thé
vao ngay 27/4/2010, tirc sau 03 nam ké tir ngdy cudng ép chuyén nhuong Cong
ty QH cua cac nguyén don.

Tur cac can cu trén, dé nghi Ho1 dong xét xir stra Ban an so tham cua Toa
an nhan dan Thanh phd H6 Chi Minh theo hudng chap nhan yéu cau khang céo
cua cac nguyén don.

Thit ba, d6i v6i yéu cau khang cao cua bi don, phia nguyén don dé nghi
Ho1 dong xét xir khong chap nhan yéu cau khang céo ctua bi don boi cac 1y do
sau:

Pbi voi viéc Toa an cap so tham cin cir chimg thu tham dinh gia ban
hanh nam 2017 ctia Cong ty tham dinh gia Sai Gon 1a ¢ cin c& boi vi phia bi
don can tré khong mé ctra dé tién hanh dinh gia. Ngoai ra, bi don 6ng Huang
Pao T dong ¥ st dung két qua dinh gia trén, khong dong ¥ cho tham dinh lai tai
san theo yéu cau cla nguyén don. Gia tri tai san la bat dong san hién nay cao
hon rat nhiéu véi gia tri tham dinh vao nam 2017 nén bi don khong cho dinh
gia lai tai san. Viéc khong dinh gié lai tai san do (bi don can trd) 1a bét loi cho
nguyén don chit khong phai bi don nhung nguyén don khong khang cao ndi
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dung nay do vay de nghi bac yéu cau khang cao ctia bi don. Pdi véi viée bi don
néu ba H, ba L vang mat du duoc Toa an triéu tap hop 1¢ nén khong co y kién
vé két qua dinh gia khong anh hudng gi téi quyén, loi ich hop phép cua hai ba.
Béi: ba H va ba L xac dinh chi dung tén gitm cho 6ng Huang Pao T va da trinh
bay khong co y kién tranh chap gi trong vu an. Viéc Toa an cap so tham xac
dinh khong c6 yéu cau phan t6 1a hop ly do day chi la phan bac. Do do, dé nghi
Hoi dong xét xir bac toan bd yéu cau khang co cia bi don.

Ong M, 6ng Phong dong ¥ v6i phan trinh bay ctia luat su. Khong b sung
gi thém. Ba L trinh bay chong t6i 1a ong M sirc khoe yéu, phai mo tim. Vi stc
khoe, sinh mang ciia chong toi nén toi budc phai nan ni cac c6 dong ki chuyén
nhuong. Do do, viéc bi don cho rang khong co6 su viéc de doa la khong c6 can
cu.

Nguroi bao vé quyén, loi ich hop phdp ciia bi don trinh bay:

Trén co s& cac ching cur thu thip trong ho so vu 4n nhu sau du can ctr
chirng minh yéu cau khang cao phia bi don.

“Bién ban thoa thuan vé viéc chuyén nhuong phan von gép” ngiy
25/3/2007 gifra 5 nguyén don va cac bi don Phan Lé Bdo H, Phan L& Kim L la
giao dich co that nén khong vo hiéu. Khong c6 chung cir gi ching minh cho
viéc nguyén don bi de doa hay ¢p budc. Tai sao ngay thoi diém Cong ty QH bi
giai thé thi cic nguyén don khong khiéu nai t6 céo hay khoi kién ma dén hai
nam sau ma&i di khoi kién. Ngoai ra, xét vé ban chét cia vu viéc thi c6 thoa
thuan riéng cua 6ng M va 6ng Huang Pao T. Nguoi chu thyc su cua cong ty
QH 1a 6ng Huang Pao T.

Ngay 26/5/2011, 6ng Huang Pao T c6 don phan t6 giri dén Toa an nhan
dan Thanh phé H6 Chi Minh dé yéu cau giai quyét cong nhan toan bo quyen SO
hiru tai san cua Cong ty QH, 6ng Tran Tuan M chi dimg tén gium tir d6 dé nghi
Hoi dong xét xir bac toan bd yéu cau khoi kién cua phia nguyén don. Tuy nhién
Tda 4n cap so tham khong thuy ly, giai quyét yéu cau phan t6 nay 1 vi pham
nghiém trong thu tuc t6 tung. V& viéc dai dién cua 6ng Huang Pao T trinh bay
tai Toa so tham vé viéc khong c6 don phan té 1a do nguoi dai dién khong nam
10.

Tir cac cdn ctr trén, d& nghi hay ban an so tham ctia Toa an nhan dan
Thanh phd H6 Chi Minh do vi pham nghiém trong thu tuc t6 tung.

Ong Huynh Tién D 1a nguoi dai dién uy quyén ciia ong Huang Pao T
d6ng ¥ v6i phan trinh bay cta luat su va trinh bay bd sung: Viée str dung ching
thu tham dinh gia khong co su dong ¥ cia hai bi don con lai la ba H va ba L.
Tda an cip so tham xac dinh khong ding, khong day dt mdi quan hé tranh chip
do vu an nay cac bén tranh chap v€ quyén so htru Cong ty QH, tuy nhién Toa an
cap so thAm chua xac dinh méi quan h¢ tranh chap nay. Gia tri hoan tra lai do
giao dich dan su v6 hiéu néu co chi 1a 8,8 ty dong (1a von diéu 18 cua Cong ty).

Ong Luong Quan Nh la nguoi dai dién theo uy quyén cta ba Phan Lé
Bao H dong ¥ voi phan trinh bay cta luat su va trinh bay do ong Huang Pao T



khang cdo roi nén ba H khong khang céo nira. Ba H dong ¥ voi khang cdo cua
ong Huang Pao T dé€ nghi huy ban an so tham do vi pham nghiém trong thu tuc
t0 tung, anh hudng dén quyeén, loi ich hgp phap ctuia ba H.

Pai dién Vién kiém sdt nhdn dan cdp cao tai Thanh phé H6 Chi Minh néu
quan diém gidi quyét vu dn:

Vé thu tyc t6 tung Toa an cdp so thim va phac thim di tién hanh ding
theo qui dinh cua luat t6 tung hién hanh, khong 1am anh hudng téi quyén va loi
ich hgp phap cua cac duong su.

Xét vé ndi dung vu an:

Tai phién toa, nguyén don rit yéu cau khang céo vé viéc d& nghi boi
thuong thlet hai vé ton that tinh than, do d6 dé nghi Ho1 dong xét xtr dinh chi d6i
v6i yéu cau nay.

Dbi v6i khang céo cta bi don: Thtr nhit, Toa an cip so thim sir dung két
qua dinh gia theo dung quy dinh cua phap luat do nguoi dai dién theo uy quyen
cua ong Huang Pao T la 6ng Huynh Tién D di c6 vian ban khong dong ¥ thim
dinh lai, dong ¥ sir dung két qua nam 2017. Ngoai ra, phia bi don khong ai yéu
cau tham dinh gia lai. Thir hai, d6i v6i yéu cau cta bi don ngay 26/5/2011 chi la
yéu cu phan bac chir khong phai yéu ciu phan t6. Tai phién toa so tham, cac
duong su thdng nhit khong thay d6i, bd sung yéu cau khoi kién va khong co yéu
cau phan t6. Do d6, dé nghi khong chip nhan khang céo caa bi don.

Péi voi khang céo ciia nguyén don: Ban an so tham tuyén xir 1a ¢6 can ctr.
Pbi voi yéu cau bude bj don hoan tra gia tri may moc thiét bi thudc quyén so
hiru ctia Cong ty QH trudc khi bi giai thé thi tai phién toa hom nay, nguyén don
khong dua ra dugc tai liéu, ching ¢t méi dé ching minh nén khong ¢ co so
chap nhan. Déi v6i yéu cau vé thu nhap bi mét thi sau nim 2006 co xdy ra
khung hoang kinh té nén khong thé xac dinh duoc thu nhap bi mét theo lap luan
ctia nguyén don. Tir cac can cr trén, dé nghi giir nguyén ban an so tham cta Toa
an nhan dan Thanh phé H6 Chi Minh.

Sau khi nghién ctru cac tai liéu c6 trong hd so vu an dd duoc tham tra tai
phién toa. Can ctr két qua tranh tung tai phién toa,

NHAN PINH CUA TOA AN:

[1] V& t6 tung:

Tda an cip so tham da thuc hién day du thu tuc td  tung theo quy dinh cua
Bo luat T tung dan sy, khong 1am anh huong dén quyén loi ich hop phap cua
duong su. Tai phién toa phuc tham bi don ba Phan Lé Kim L, nguoi c¢6 quyén
loi nghia vu lién quan cong ty c6 phan va Pau tu va Cong nghiép TT; Ban Quan
Iy A da dugc Toa an triéu tap hop 1é nhung vang mat. Do vy, Hoi dong xét xir
can ct Diéu 296 B luat TH tung dan su tién hanh xét xur Véng mat cac duong sy
trén.

[2] V& ndi dung vu an:
Niam 1998 ong Huang Pao T va 6ng Tran Tuan M hop tac 1am an dé vuc
day co s¢ san xuat nganh ctra nhya tén “Co s¢ QH”. Thang 7/1999 hai bén ban
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bac giai thé co sd va thanh 1ap cong ty quy mé 16n hon. Ngay 08/10/1999 6ng M
va 6ng Huang Pao T cung ky mot ban thoa thuan c6 ndi dung chAm dut cac thoa
thuan truoc day. Ngay 11/8/1999 cac nguyén don cung thong nhat thong qua
diéu 18 thanh 13p cong ty moi 1a “Cong ty QH”, VOIl diéu 18 1a 2 ty dong. Ngay
25/3/2007 tat ca 05 thanh vién cong ty ky vao gidy to chuyén nhuong toan bo tai
san cua cong ty QH theo yéu cau cua 6ng Huang Pao T do ba Phan Lé Bao H va
ba Phan Lé Kim L (dai dién cho ong Huang Pao T) dung tén chuyén nhugng.

Céc nguyén don cho rang viéc ky vao cac gidy to chuyén nhuong tai san
ngay 23/3/2007 1a do ap luc ciia cac can bo diéu tra theo don td céo cua ong
Huang Pao T. Do d6, cac nguyén don khai kién vao ndm 2010 yéu cau tuyén bd
giao dich gilra cac nguyén don véi ba Phan Lé Bdo H, ba Phan Lé Kim L cung
ong Huang Pao T 13 v6 hiéu do bi de doa, dong thdi budc 6ng Huang Pao T phai
hoan tra lai toan b tai san cho cac nguyén don, bao gdm gia trj Cong ty QH 1a
33,6 ty dong va loi nhuan bi mat trong 2 nim (tinh dén thoi diém khoi kién) 1a
2,2 ty dong, tong cong 1a 35,8 ty dong.

Tai phién toa so thdm (sau 10 nim thu 1y giai quyét), nguyén don yéu cau
cu thé gom:

Yéu cau Toa an tuyén bd Hop dong chuyén nhuong phan von gop ngay
25/3/2007 gitta 5 nguyén don va ba Phan Lé Kim L, ba Phan Lé Bao H v0 hiéu;

Pong thoi yéu cau Toa an budc cac bi don phai lién d6i hoan tra va boi
thuong cho cac nguyén don cac khodn tién sau day:

+ Hoan tra 60,58% gia tri nha xuong thué mua cua Cong ty TT (theo

Ching thu tham dinh gia va ty 16 gilra 80 tién da thanh todn trén tong tri gid hop
d6ng thué mua): 45.062.000.000 dong x 60,58% = 27.298.559.600 dong;

+ Hoan tra gia tri may moc thiét bj thudc quy?:n s0 hitu cua Cong ty QH
trudc khi bi giai theé (Can cir doanh thu sau khi chuyén giao, theo Bién ban kiém
tra vé€ thué nam 2007 ctia co quan thu€): 15.390.261.345 dong;

+ Boi thuong o1 nhudn bi mat trong 13 nam, tur gitra nam 2007 dén gifra
nim 2020 (Dwa trén loi nhuan trung binh hang nim ctia 3 ndm cudi cing trudc
khi giai thé theo Bao cdo tai chinh cta cong ty 2004 — 2006 1a 1.241.321.895
dong): 1.241.321.895 d x 13 = 16.137.184.635 ddng;

+ Bdi thuong t(x)‘n that tinh than cua 5 thanh vién Cong ty QH 1a nguyén
don (Mo61 thanh vién bang 10 lan mirc Ivong co s6 1.600.000 dong): 1.600.000 d
x 10 x 5 =80.000.000 dong.

Téng cong: 58.901.101.940 dong.

Sé tién hoan tra va bdi thudng néi trén duoc chia cho 5 nguyén don theo
ty 1€ von gop cua moi nguoi trong Cong ty QH. Cu thé, ong M: 46%; ba L:
20%; ong Tr: 12%; ba H: 12% va ba D: 10%.

Bi don khong dong ¥ yéu cau khoi kién cua nguyén don va néu ly do

khong dong y véi yéu cau khoti kién cua nguyén don nhu sau: Cong ty QH la do
ong Huang Pao T b6 tién dau tu va thanh 1ap, ong Tran Tuan M chi dung tén
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gium nén, dé nghi HO1 dong xét xtr bac toan bd yéu cau khoi kién cua phia
nguyén don.
[3] Toa an cap so tham nhan dinh:

Loi trinh bay cua cac bi don ba Phan Lé Bao H, ba Phan Lé Kim L da xac
nhan chi dung tén dum ong Huang Pao T va thuc té cac bén cting khong co thue
hién giao dich nay. Do do, c6 co s¢ xac dinh Hop dong chuyen nhuong phan
von gop (dugc thé hién dudi hinh thirc “Bién ban thoa thuin vé viéc chuyén
nhuong phan vén gop™) ngay 25/3/2007 giita 5 nguyén don va cac bi don Phan
Lé Bao H, Phan Lé Kim L 1a giao dich khong c6 that, khong thé hién y chi tu
nguyén ctia cac bén giao két. Yéu cau khoi kién cta cac nguyén don doi tuyén
bd v6 hiéu giao dich chuyén nhugng phan vén gop noi trén 1a cd can cwr, phu
hop v6i quy dinh tai Diéu 122 va Piéu 127 ctia Bo luat Dan sy nim 2005.

Vé giai quyét hau qua hop dong vo hiéu:

- Do Céng ty QH da bj giai thé, tai san cta cong ty da bi (phia bj don)
thanh 1y, khong thé khoi phuc lai tinh trang ban dau va thu hoi tai san dé hoan
tra bang hién vat cho cac thanh vién cong ty 1a cac nguyén don trong vu an. Do
do6 cac bi don (bén nhan chuyen nhuong) 13 nguoi tiép nhéan tai san phai hoan tra
cho cac nguyén don bang tién tuong duong voi gia tri tai san thudc so hitu cua
Cong ty QH ma cac bi don di tiép nhan va thanh Iy.

- Tong gia tri ciia Hop dong thué mua nha xuong s6 108/HD-NX-2000
ngay 22/11/2000 giira Cong ty TT va Cong ty QH 1a 1.245.510 USD (tra tién
ting thang trong 120 thang); tinh dén thang 3 nam 2007 (thoi diém ky Bién ban
thoa thuan vé viéc chuyén nhuong phan von), Cong ty QH da thanh toan dugc
754.480 USD, tuong dwong 60,58% tong gia tri hop dong. Theo thoa thuan tai
khoan 6.1 Dleu 6 cua Hop dong thué mua nha xuong noi trén thi Bén A (Cong
ty TT) s& tién hanh thu tuc chuyén quyén sé hiru nha xudng theo quy dinh cua
phap luat cho Bén B (Cong ty QH) ngay sau khi Bén B hoan tat viéc thanh toan
toan bo tién thué mua (1.245.510 USD). Do hop ddng thué mua da bi bj don 1a
ba Phan L& Bao H thoa thuan voi Cong ty TT thanh ly trude han (theo Bién ban
thanh Iy hop ddng ngay 25/ 5/2007) nén Cong ty QH khong thé tiép tuc thuc hién
hop dong dé duoc chuyén ‘quyén so hitu nha xuong nhu da thoa thuan trong hop
dong Do do, ty 1€ gifra so tién thué mua da thanh toan trén téng tri gia trl hop
d6ng thué mua (60,58%) can duoc coi 1a ty 18 gia tri quyén st dung dat va quyén
sO hitu nha xuong ma Coéng ty QH phai duoc huong khi thanh 1y hop dong.
Theo Chung thu tham dinh gia s6 150/017/CT/TPGSG ngay 21/6/2017 Cong ty
TNHH Thiam dinh gia Sai Gon da dugc bi don chép nhan 1a 45.062.000.000
ddng. Do d6, gia tri quyén sir dung dat va quyén so hitu nha xudng thué mua ma
Cong ty QH duoc huong va cac bi don phai c6 nghia vu hoan trd cho cac
nguyén don 1a: 45.062.000.000 ddng x 60,58% = 27.298.559.600 dong.

- Béi voi yéu cau hoan tra gia tri may moc thiét bi thi cac nguyén don
khong cung cap dugc ching cir chimg minh cong ty QH da s6 htru may moc
thiét bi trudc khi giai thé. Theo bién ban kiém tra ctia co quan thué thé hién cong
ty c6 doanh thu mua ban hang hoa. Cac nguyén don cho rang doanh thu nay la
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tir viéc cong ty ban may moc thiét bi vi thuc t& khong co hoat dong san xuat
kinh doanh nhung khong c6 chung ctr ching minh nén khong cé co s& chap
nhan.

Pbi voi yéu cau bdi thuong thiét hai vé loi nhuan bi mat va ton that tinh
than do bi de doa: Két luan sb 336/VKSTC-C6 ngay 14/10/2009 ctua Co quan
diéu tra Vién kiém sat nhan dan t6i cao khong co két luan vé viéc de doa tir phia
cac can bo cua Phong 10 C15B B Cong an hodc tir phia 6ng Huang Pao T va
cac bi don Phan Lé Bao H, Phan Lé Kim L ma chi c6 két luan vé viéc lam dung
chtrc vy, quyén han cta cac can bd Phong 10 C15B Bo Cong an khi dugc giao
nhiém vu xac minh don t6 céo cua ong Huang Pao T d6i vé6i o ong Tran Tuin M.
Cac nguyén don khong cung cap dugc chimg ctr chirng minh 15i cia cac bi don
trong viéc giao két hop dong vo hiéu gy thiét hai cho cac nguyén don nén yéu
cau boi thudng thiét hai cta cac nguyén don khong cé cin cir dé duoc chip
nhan.

Tt nhitng nhan dinh trén, Toa an cap so thdm chap nhan mot phan yéu
cau khai kién cua nguyén don.

[4] Hoi dong xét xir phiic tham xét thay; Toa an cdp so tham da thu thap
va danh gia day du tai liéu ching ct c¢6 trong hd so, quyét dinh chdp nhan mot
phan yéu cau khoi kién cta nguyén don 1a c6 cin ctr, khong sai theo quy dinh
phap luat.

- Xét yéu cau khang cao cua phia bi don:

+ Bi don khang cdo cho rang Toa an cap so thém da xac dinh khong déy
du quan hé tranh chap, khong thu 1y yéu cau phan t6 cua bi don 13 ¢6 vi pham t6
tung. V& ndi dung nay, Hoi dong xét xir cap phuc tham nhan dinh: tai don khoi
kién cac nguyén don xac dinh rd yéu cau la dé nghi tuyén vo hiéu giao dich
chuyén nhuong tai san va bdi thuong thiét hai phat sinh. Do d6, Toa an cap so
tham x4c dinh vé& quan hé tranh chap da giai quyét trong vu an 13 khong sai.

+ £)01 v6i viée bi don néu Toa an cip so tham bo sot viéc giai quyet yéu
cau phan t6 theo don dé ngay 26/5/2011. Hoi dong xét xir cAp phuc thim nhan
dinh: giay phép thanh 13p Cong ty QH do Uy ban nhan dan Thanh pho Hb Chi
Minh cap thi Cong ty QH 1a cong ty trach nhiém hitu han c¢6 02 thanh vién tro
1én (ngoai thanh vién 1a 6ng Huang Pao T va 6ng Tran Tuin M thi cong ty QH
con ¢b cac thanh vién khac gop von theo ty 18 néu trong gidy phép); Ong Huang
Pao T khong c6 chiing cir chirng minh cho viéc cac thanh vién trong Cong ty (la
nguyén don) ding tén gitm cho minh. Nén ly do 6ng Huang Pao T néu Cong ty
QH c6 100% von cua 6ng Huang Pao T (6ng M chi dimg tén gium) dé dé nghi
Toda bac yéu cau khai kién ciia nguyén don 1a khong ¢ cin cir chap nhan. Mit
khac, tir nhan dinh trén, can ct vao quy dinh tai khoan 2 Piéu 200 B0 luat T
tung dan su thi nd1 dung trinh bay trong don ngay 26/5/2011 cua bi don khong
phai 13 yéu cau phan t6 ma chi 1a ¥ kién phan bac chimg minh cho viéc khong
chap nhan yéu cau khai kién ctia nguyén don. Piéu nay con duogc thé hién thong
qua y chi cua dai dién bi don tai phién toa so tham (BL s6 2633 Bién ban phién
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toa ngay 01 thang 7 nam 2020) nguoi dai dién theo uy quyén cua 6ng Huang
Pao T trinh bay khong c6 yéu cau phan to.

Céc phan ndi dung con lai trong don khang cdo cua bj don cho ring
ching thu tham dinh gia khong con gia tri sir dung, viéc ap dung phap luat va
giai quyét ctia Toa an cip so tham khong dung. Hoi dong xét xtr phiic thim nhan
dinh nhu sau: Trong qua trinh t6 tung tai Toa an hai cap, ban than phia bi don
khong ddng ¥ viéc dinh gia lai tai san (trong khi ho cho rang gia tham dinh
khong dung) day la diém bat cap trong phan trinh bay ctua bi don. Mat khac, khi
dugc Hoi dong xét xtr phiic tham hoi vé viée xac dinh gia tham dinh nam 2017
thiap hon hay cao hon gia hién nay thi phia bi don khong c6 ¥ kién va ciing
khong dé nghi Toa phuc tham dinh gi4 lai tai san. Tl nhiing cin ctr néu trén da
co s& xac dinh phan trinh bély clia nguoi bao vé quyén va loi ich hop phap cia
cac nguyén don cho rang: “viéc khong dinh gia lai tai san do (bi don can tro) 1a
bat loi cho nguyén don chir khong phai bi don nhung nguyén don khong khang
c40 ndi dung nay do vay dé nghi bac yéu cau khang cdo cia bj don” 1a ¢6 can cir
dé chip nhan.

- Xét yéu cau khang cédo cua phia nguyén don:

+ D0i v6i yéu cau bude bj don boi thuong ton that vé tinh than thi tai phién
toa phuc tham, cac nguyén don rut lai yéu céu khang cao nay. Do d6, Hoi dong
xét xtr cap phuc tham khong xem xét dbi véi yéu cau nay.

+ P6i véi cac yéu cau khang cdo ciia nguyén don vé viéc: budc bi don
hoan tra gia tri may moc thiét bi thudc quyén sé hiru ciia Cong ty QH trudc khi
bi giai thé; budc bi don boi thuong 191 nhuan bi mét trong 13 ndm, tir gitta nam
2007 dén giita nam 2020.

Hoi ddng xét xir cip phuc tham nhan dinh nhu sau: Toa an cap so tham da
thu thap cac ching ctr va nhan dinh phan quyét khong chap nhan cac yéu cau
néu trén cua nguyén don la co can ci ding phap luat. Boi cac nguyén don
khong cung cap dugc ching cur truc tiép ching minh Cong ty QH dé so hiru 5O
may moc thiét bi gi va gia bao nhiéu tai thoi diém chuyén nhuong. Péi véi yéu
cau nguyén don vé viéc budc bi don boi thuong 1g1 nhuan bi mét trong 13 nam,
tir gitra ndm 2007 dén giita nam 2020, thi phia nguyén don khong dwa ra duoc
chtng ¢t chimg minh thu nhap thuc té hang nim cua Cong ty trong 13 nim qua
1a bao nhiéu ma chi thong qua suy luan. Do d6 khong c6 cin ctr chdp nhan céac
yéu cau khang céo cta nguyén don.

[5] T nhitng nhan dinh trén, Ho1 déng x€t xur phuc tham xét théy ban an so
tham 13 ¢ can cir phap luat. Do d6, Hoi dong xét xtr chap nhan quan diém cua
dai dién Vién kiém sat tham gia phién toa, khong chap nhan yéu cau khang cdo
ctia nguyén don, bi don, giit nguyén ban an so thdm cua Toa an nhan dan Thanh
phd HO Chi Minh.

, Vé an phi kinh doanh thwong mai phiic tham: Do khang cao khong dugc
chap nhan nén nguoi c6 khang cao phai chiu an phi kinh doanh thwong mai phuc
tham.
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Vi cac I€ trén,
QUYET PINH:
Can ct khoan 1 DBiéu 308 Bo luat T6 tung dan sy nam 2015;

I/ Khong chip nhan yéu cau khang cdo cua cac nguyén don 6ng Tran
Tuan M, 6ng Lam Van Tr, ba Lam Thi D, ba Lam Thi L, ba Di¢p Thu H; khong
chap nhan yéu cau khang cao cua bi don 6ng Huang Pao T.

Giff nguyén béan 4n so tham s6 1130/2020/KDTM-ST ngay 31/7/2020 ctia
Toa an nhan dan Thanh phé H6 Chi Minh.

Tuyén xur:

1. Chap nhan mét phan yéu cau khoi kién cua cac nguyén don, tuyén bd
Hop dong chuyen nhuong phan vén gop (the hién dudi hinh thirc “Bién ban
thoa thuan vé viéc chuyén nhuong phan von gop”) ngay 25/3/2007 giita dng
Tran Tudn M, ba Lam Thi L, ong Lam Van Tr, ba Di¢p Tha H, ba Lam Thi D
va ba Phan Lé Bao H, ba Phan L& Kim L 1a v6 hi€u; budc 6ng Huang Pao T, ba
Phan Lé Béo H va ba Phan Lé Kim L phai c6 trach nhiém li€én d&i hoan tra cho
cac nguyén don sé tién 27.298.559.600 (hai mucoi bdy ty hai tram chin muwoi tdm
triéu nam tram ndm muwoi chin ngan sau tram) dong, trong d6, 6ng Tran Tuin
M dugc nhan 46%, ba Lam Thi L 20%, ong Lam Van Tr 12%, ba Diép Thu H
12% va ba Lam Thi D 10%.

2. Khong chip nhan yéu cau khoi kién cua cac nguyén don doi cac bi don
pl}éi co trach ghiém lién dé1 hoan tI"fl va boi thuong thiét hai so tién vuot qua so
tién dugc chap nhan ndi trén (SO tién yéu cau khong dugc chap nhén la
31.602.542.340 dong).

Tiép tuc duy tri bién phap khan cap tam thoi da ap dung tai Quyét dinh ap

dung bién phap khan cip tam thoi s6 878/2010/Qb-BPKCTT ngay 18 thang 10
nam 2010 cta Toda 4n nhan dan TPHCM dé bao dam viéc thi hanh an.

3. V& an phi kinh doanh thuong mai so tham:

- Ong Huang Pao T, ba Phan L¢é Kim L va ba Phan L¢ Bao H phai lién
do1 chiu an phi dan su so tham 1a 54.298.000 (nam muwoi bon triéu hai tram chin
muoi tdm ngan) dong.

- Ong Tran Tuan M, ba Lam Thi L, 6ng LAm Van Tr, ba Di¢p Tha H va
ba Lam Thi D phai lién d61 chiu an phi dan su so tham 1a 58.602.000 (nam muroi
tam triéu sau tram le hai ngan) déng, can tru vao so tién tam ung an phi da nop
31.400.000 dong (theo Bién lai thu tién so6 011846 ngay 18/5/2009 cua Cuc Thi
hanh an dan sy TPHCM), cac nguyén don con phai lién doi nop thém
27.202.000 dong.

11/ V& an phi kinh doanh thuong mai phiic tham:

Céc Ong ba Tran Tuin M, Lam Vén Tr, Lam Thi D, Diép Thi H, Lam Thi
L, Huang Pao T m6i nguoi phai chiu 2.000.000 dong an phi kinh doanh thuong
mai phac tham, dugc trir vao 2.000.000 dong tam Urng an phi theo cac bién lai
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thu s6 0092504, 00092505, 00092506, 0092507, 0092508 cung ngay 04/9/2020,
0092536 ngay 10/9/2020 ctua Cuc thi hanh 4n dan sy Thanh phé H6 Chi Minh.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy thi ngudi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan sy co
quyén thoéa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh
an dan su; thoi hiéu thi hanh an dugce thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhgn: ) TM. HOI PONG XET XU PHUC THAM
- Toa dn nhan dan 16i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM

- TAND TP.HCM;

- VKSND TP.HCM,;

- Cyc THADS TP.HCM;

-ND (5);

-BD (3);

NLQ(3);

- Luu (10) 26b (AnVTPT). Pham Thi Duyén
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