TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap — Tu do — Hanh phiic

Ban 4n sd: 538/2021/DS-PT
Ngay: 18-6-2021 ,
V/v tranh chap thira ké

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Vi thanh phan Hpi dong xét xir phiic tham gom co:
Thdm phan - Chii toa phién toa: Ba Mai Thi My Tién
Cdc Tham phan: 1. Ba Lé Thi My Nhung

2. Ba Nguyén Thi Minh Phuong

Thw ky Toa dn ghi bién ban phién toa: Ba P6 Tir Thanh Uyén, Thu ky
Toa an nhan dan Thanh phd H6 Chi Minh.

Pai dién Vién kiém sat nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Hoang Anh Nga- Kiém sat vién.

Trong cac ngay 15/6/2021 va 18/6/2021, tai phong xir an cua Toa an nhan
dan Thanh pho H6 Chi Minh, dd xét xu phuc thdm cong khai vu an thy ly s6
113/2021/TLPT-DS ngay 23/3/2021 vé vi¢c “Tranh chap thura ké”.

Do bén 4n dn sy so tham s6 09/2021/DS-ST ngay 11/01/2021 cua Toa én
nhan dan quan PN, Thanh phd H6 Chi Minh bi khang céo.

Theo quyét dinh dwa vu 4n ra xét xur s6 1406/2021/QD-PT ngay 02/4/2021
va Quyet dinh hoan phién toa s6 4152/2021/Qb-PT ngay 26/4/2021 va Quyét
dinh hoan phién toa s6 5380/2021/QDb-PT ngay 18/5/2021, gitta cac duong su:

1. Nguyén don: Ong Pao Manh C, sinh nim 1968 (c6 mit)
Thuong tra: S6 5, Lo 14 duong LT, phuong HL, quan LC, thanh phd HP.

’ Dia chi lién lac: SO 482/10/39 duong NTL, Phuong 13, quan BT, Thanh
pho Ho Chi Minh

2. Bi don: Ong Pao Pire T, sinh nim 1945 (co mit)
~ Dia chi: SO 142E/68 (s6 cii 315/4) Duong CG, Phuong 2, quin PN, Thanh phd
HG6 Chi Minh.
3. Ngueoi ¢6 quyén loi, nghia vu lién quan:
3.1 BaPao Thi N, sinh ndm 1936 (c6 mat).

_ biachi: 142 E/68 (s6 cii 315/4) Puong CG, Phuong 2, quan PN, Thanh phé
Ho6 Chi Minh.



Nguoi dai dién theo uy quyen Ong Pao Manh C (theo Hop dong uy
quyén sb cong ching 003326, quyén sd 03 TP/CC-SCC/HDGD ngay 20/3/2020
lap tai Van phong Cong chimg Lé Thi Phuong Lién, Thanh phé H6 Chi Minh).
(c6 mat)

3.2 Ong Pao Pirc M, sinh nim 1939. (co mit).

Nguoti dai dién theo uy quyén: Ong Pao Uy Q (theo Gidy uy quyén ngay
23/3/2020 tai Uy ban nhan dan phuong Tan Thoi Hoa, quan Tan Phu, Thanh
pho HO6 Chi Minh) (c6 mat)

Cung dia chi: 86 35/15/14 Nguyén Vian Yén, phuong Tan Thoi Hoa, quin
Tan Pha, Thanh pho H6 Chi Minh.

3.3 Ba PTN, sinh nam 1936

Pia chi: S6 5, Lo 14 Lam T, phuong H6 Lam, quin Lé Chan, thanh phd
HP.

3.4 Ong PXH, sinh nim 1961

, Dia chi: S6 03A/86/96 Cho Hang, phuong Pong Hai, quan Lé Chan, thanh
pho HP.

3.5 Ong DPM, sinh nam 1962

Dia ,chi: 257 Ly Thuong Kiét, Phuong Phan B6i Chau, quan Héng Bang,
thanh pho HP.

3.6 Ba DTL, sinh nam 1963

Dia chi: S6 58 ngach 142, ngd 213, phuong Thién Loi, quan Lé Chan,
thanh pho HP.

3.7 Ba DTH, sinh nam 1965

Pia chi: S6 2, ngd 45, s6 17, phuong Nghia X4, quan Lé Chan, thanh phd
HP.

Nguoi dai dién hop phap cua ba Nga, 6ng Hong, ong Minh, ba Lan, ba
Huong c6 6ng Pao Manh C (theo Gidy uy quyén sd 0558 NQH/2017.GUQ,
quyén sb: 01-AP.TP/CC-SCC/HPGD ngay 29/3/2017 1ap tai Vin phong cong
chtrng An Phi, thanh phd HP) (c6 mit)

3.8 Ba NTP, sinh nim 1950 (ving mat).

3.9 Ba DPCT, sinh nim 1982 (ving mit).

3.10 Ba DPCT1, sinh ndm 1984 (xin ving mit)
3.11 Ong DPT, sinh nim 1987 (c6 mat).

3.12 Ba DPCT2, sinh nim 1989 (xin ving mat).
3.13 Ba DPCT3, sinh nim 1992 (ving mat).
3.14 Tré PHBN, sinh nam 2013.

3.15 Tré PHKN, sinh nam 2015.



Nguoi dai dién hop phap: Ba DDCTI (xin ving mit).

Cung dia chi: 142E/68 (s6 cii 315/4) Puong CG, Phuong 2, quin PN,
Thanh ph6 H6 Chi Minh.

NOQI DUNG

Theo don khéi kién va trong qud trinh gidi quyét vu dn, nguyén don
trinh bay:

Ong Pao Manh C cho biét 6ng ba Noi cua 6ng la cy Dao birc B (chét ngay
25/01/1975) va cu Nguyeén Thi N (chét ngay 26/12/1996). Ong b va ba N co tat
ca 06 nguoi con, gom:

1. Ong Pao Puc L (cha rudt cia ong Pao Manh C), sinh nam 1932, chét
nam 2006;

2. Ong DPao Puc M, sinh nim 1939;

3. Ba Dao Thi N, sinh nam 1936;

4, Ong Pao Bic T, sinh nam 1945;

5. Ong Pao Purc Ngo (sinh nim 1946, chét nim 1969 — khong ¢ vo, con);

6. Ong Pao Purc Vinh (sinh nam 1949, chét nim 1971 — khong c6 vo, con);

, Ong b, ba N chét khong dé lai di chiic. Di san cua 6ng D, ba N 1a can nha
$0 315/4 (s6 mai 142%/68) Puong CG, Phuong 2, quan PN, Thanh ph6 Ho Chi
Minh (theo Gidy cong nhan quyén s& hittu nha ¢ s6 270/CNSH-UB ngay
23/7/1993) va hién do bi don 6ng Bao buc T quan 1y, sir dung.

~ Cha 6ng la Bao buc L chét vao nam 2006, khong dé lai di chtc. Hang thira
ké thtr nhat cua 6ng L gom c6 vo ba PTN (sinh nam 1936) va 05 ngudi con: 6ng
bXH, 6ng DM, ba BTL, ba BTH, 6ng Bao Manh C.

Nguyén don thay mat nhimg nguoi thira ké hang thu nhat cua 6ng bao Durc
L khoi kién yéu cau chia thira ké doi1 véi nha, dat ]:ai (jia chi sb 142%/68 (sO cl
315/4) buong CG, Phuong 2, quan PN, Thanh phdé H6 Chi Minh, 6ng yéu cau
dugc huong 1/4 gia tri di san.

Ngoai ra, nguyén don con yéu cég chia sb ,ti‘én bdi thuong, hd trg khi Uy
ban nhan dan quan PN giai toa m(f)t, ph'gm nha, dat tai dia chi s6 142/68 DPuong
CG, Phuong 2, qyém PN, Th‘a‘mh pho HO Chi Minh ma trudc day b1 don da nhan
1a 543.771.000 dong, chia déu cho 4 thira ké cua 6ng D, ba N, phan ong (va cac
anh chi em khac) dugc huong la 135.000.000 dong, nhung sau do dé rat lai yéu
cau nay.

Nguyén don khdi kién can ctr vao tai liéu ching clr sau:

+ Trich luc khai sinh s6 158/TLKS ngay 14/6/2017 cta 6ng Dao buc L do
Trudng phong hanh chinh Tu phép (thtra 1énh Giam doc S¢ Tu Phap) HP ky;



+ Két luan giam dinh ADN s6 116/DVADN ngay 31/5/2017 cta Phan vién
Khoa hoc hinh su tai Thanh phé ,Hé Chi Minh xé&c dinh 6ng Pao Manh va ong
bao bBuc M c6 “quan h¢ huyét thong theo dong cha”.

Bi don 6ng Dao Duc T khong thira nhan 6ng Bao D L la con chung cua
cha me ong (la cu Dao Buc D va cu Nguyén Thi N), do d6 khong dong y vai
yéu cau khaoi kién ctia nguyén don, vi cac ly do sau:

- Trich luc khai sinh s6 158/TLKS ngay 14/6/2017 1a khong hop phap, thé
hi¢n 6ng Bao Buc L ¢6 cha 1a Bao Dac D - nam sinh: 30 tudi; co me la Nguyén
Thi N - nam sinh: 25 tu6i; dang ky khai sinh tai thanh phd HP, s6 1813/1932,
ngay 03/8/1932; noi sinh: S6 21 phd Nam Sinh, HP. Nhu vy, theo Trich luc
khai sinh nay thi ba Nguyén Thi N sinh nim 1907 va éng Dao Dtrc D, sinh nim
1902, trong khi ndm sinh ding cua ba N 1a nam 1906 va cua 6ng D 1a nam 1899.

- Két luan giam dinh ADN s6 116/DVADN ngay 31/5/2017 cta Phan vién
Khoa hoc hinh su tai Thanh phé H6 Chi Minh 1a khong hop phap, khong chung
minh duoc 6ng L 1a con cua ba N - nguoi dé lai di san thira ké.

- Ngoai ra, khi con sbng, trong qua trinh 1am hd so hop thirc hoa nha dét tai
dia chi 315/4 Pudng CG (s6 moi 142%/68), Phuong 2, quan PN, Thanh phd Hb
Chi Minh, ba N chi ké khai c6 3 ngudi con trong hang thira ké cua éng D d6 1a:
bao btc M, Pao Thi N va ong (Pao DPtc T) thé hién tai don xin thtra ké di san
ngay 12/02/1993 ctia ba N.

Vé di san thira ké, bi don cho biét ngudn gdc nha, dat sé 142"/68 Pudng
CG, Phuong 2, quan PN, Thanh phé H6 Chi Minh c¢6 dién tich ban dau 1a
28,80m’ (ngang 3,2m, dai 9m), khong c6 sin, do cha me 6ng ty xay cat nim
1963. Sau khi ong P chét (nam 1975), ong séng cung ba N trong cin nha nay
cho dén nay. Trong thoi gian nay, ong da coi ndi, cai tao cin nha thanh ngang
4,50 mét, dai 16 mét (coi ndi ra phia muong & phan sau cin nha). Nam 1993, ba
Nguyén Thi N 1ap hd so xin hop thirc hoa két hop véi viée ké khai thira ké di san
va dugc Uy ban nhan dan quin PN cdp Gidy cong nhan quyén sd hiru nha sb
270/CNSH-UB ngay 23/7/1993 cho ba Nguyén Thi N. Nam 1996, ba N chét;
ong da 1am thi tuc trude ba thira ké ngay 02/4/2004.

Vao trude nam 1999, gia dinh 6ng lai cai tao, coi nd1 nha thanh 65m’ (dién
tich san xay dung kém t& khai ding ky nha, dat ngay 03/9/1999) va sau nay
thanh dién tich khoang hon 80m?’, phan dat 6ng T coi ndi thém chua c6 gidy to
s& httu hop phap, nhung dugc Nha nudc cong nhan qué trinh st dung lau dai,
nén méi duoc dén bu vao nim 2014,

Nam 2004, 6ng (dai dién céc thira ké 1a ong Pao buc M, ba Pao Thi N) 1ap
hd so xin stra chita nha va dugc Uy ban nhan dan quan PN cép Giay phép sira
chita nha s6 105/GPSC ngay 19/4/2004; Gidy phép nay cho phép ong duc gia
nhung khi thi cong ong da duc that phan xay dung duoc cap phép. Nam 2014,
khi cdn nha bi anh hudng béi du an dau tu, xay dung hé thong thoat nudc rach
Cau Cut trén dia ban quan PN, gia dinh 6ng duoc boi thuong s6 tién
543.771.000 dong, trong d6 tién boi thuong dat 1a 430.781.964 ddng va tién xay
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dyng 1a: 112.990.036 dong. Phan dugc boi thuong nay 1a dién tich nha dat nam
ngoai Gidy cong nhan. Ong dé nhan du s6 tién trén va chia lai cho 6ng M, ba N
moi ngudi 100.000.000 dong.

Néu chia thira k&, bi don chi thira nhan di san do cha me 6ng dé lai 1 nha,
dat tai 142%/68 Puong CG, Phuong 2, quian PN, Thanh phd HO Chi Minh véi
dién tich ban dau 1a 28,8m?, khong phai 1 57,6m’. Ong cho rang dién tich ting
thém nay hoan toan do cong strc cua Ong va gia dinh 6ng tao lap nén. Ong dé
nghi duoc nhén nha dat va hoan lai phan gia tri tuong umg duoc huong cho cac
dong thira ké con lai; dong thoi ¢6 yéu cau phan t6, budc ba Pao Thi N va ong
Pao Pirc M tra lai sb tién boi thuong 100.000.000 triéu dong dd nhan va xem
xét cong suc dong gop cua vo chong dng trong viéc bao quan, ton tao di san
trong subt hon 45 nam.

Tai can nha tranh chép, hién co6 vo chéng ong va cac con la: DBCT1, DDT,
DDCT2, DDBCT3, hai chau PHBN, I?HKN la con rudt cf%a DDBCTI1 dang cu tru,
rieng DDCT da 1ap gia dinh va chuyén di noi khéc sinh song.

Nguoi c6 quyen loi, nghia vu lién quan: dng Bao Pic M, ba Pao Thi N
théng nhit véi yéu cau khoi kién cua nguyén don, dé nghi chia thira ké d6i véi
gia tri nha, dat tai s 142%/68 Puong CG, Phuong 2, quian PN, Thanh phd Hb
Chi Minh.

Déi voi yéu cau chia sé tién nhan bdi thuong, hd tro khi Uy ban nhan dan
qgén PN, 6ng ba cling xéc nhaflp da duogc bi don chia méi nguoi 100.000.000
dong, nay ong, ba khong c6 y kién khac.

Ngueoi c6 quyén loi, nghia vu lién quan ba NTP trinh bay:

Ba la vo cua bi don ong Dao Buc T, ba da sinh sOng tai can nha tranh chép tir
nam 1974 dén nay. Ba thong nhat hoan toan véi y kién trinh bay cia 6ng T.

Ngueoi c6 quyén loi, nghia vu lién quan ba DDCTI trinh bay:

Ba la con cua ong T va ba Phuong, ba sinh ra va 1on Ién tai can nha s6
14~12E/68 buong CG, Phuong 2, quan PN, Thanh phdé H6 Chi Minh va hién nay
van dang cu tru tai day.

Ba hoan toan thong nhét voi y kién trinh bay cua cha me ba va khong dépg
y viéc ong Pao Manh C yéu cau chia thura ké; dong thoi ba d€ nghi Toa an tham
tra, lam 10 1y lich cia 6ng PBao Puc L.

Ngueoi ¢é quyén loi, nghia vu lién quan: ba DDCT, ong DDT, ba DDCT?2,
ba DPCT3 c6 ban ty khai dé cing ngay 04/5/2017, ndi dung 101 khai giong hoan
toan voi 101 khai ctia ba DDCT1, dé nghi Toa 4n xem xét g1a1 quyet vu an theo
dung quy dinh cua phap luat. Pong thoi cac ong ba cd don xin ving mat trong
qua trinh Toa an giai quyét vu an.

Ban dn so tham s6 09/2021/DS-ST ngay 11/01/2021 cia Toa én nhdn dan
quan PN da tuyén xu:



1. Cong nhén hang thira ké thir nhat cua hai cu Dao Buc D (chét ngay
25/01/1975) va Nguyén Thi N (chét ngay 26/12/1996) la 6ng Pao buc M, ba
Dao Duc N, ong bBao bBtic T, 6ng Dao buc L.

Nhitng nguoi thira ké ctia 6ng Dao Pic L (chét ngay 04/12/2006) 1a: Ba
PTN, 6ng BXH, 6ng DPM, ba DTL, ba BTH va 6ng Bao Manh C - c6 6ng Dao
Manh C la dai dién nhan thura ké.

2. Xac dinh di san thira ké cua ong Pao Puc P va ba Nguyén Thi N 1a
quyén st dung dat o tai dia chi s6 142"/68 (s6 cii 315/4) Puong CG, Phuong 2,
quan PN, Thanh ph6 H6 Chi Minh theo theo Gidy chirng nhan quyén sé hitu nha
s 270/CNSH - UB ngay 23/7/1993 ctia Uy ban nhan dan quan PN véi dién tich
khuon vién 57,6m?, dién tich st dung 49,0m?, dién tich 16 gidi 16,7m’ theo Ban
v& hién trang nha do Trung tam do dac ban d6 - S& Tai nguyén va Mbi trudng
Thanh phé HO Chi Minh lap ngay 01/4/2019 dugc Phong Quan 1y D6 thi quan
PN kiém tra ngay 04/4/2019 c6 dién tich khuén vién: 54,2m’.

3. V&i 54,2m” dat theo Ban vé hién trang nha do Trung tdm do dac ban do -
S& Tai nguyén va Moéi trudng Thanh phd HO Chi Minh 1ap ngay 01/4/2019 dugc
Phong Quan 1y D6 thi quan PN kiém tra ngay 04/4/2019 nay duoc chia déu gia
trji thanh 4 ky phan bing nhau cho 6ng Dao Dtrc M, ba Pao Thi N, éng Dao Pirc
T va éng Pao Puc L (co nhitng ngudi ké 1a ba PTN, 6ng DXH, o6ng DPM, ba
DTL, ba BPTH, 6ng Bao Manh C — do 6ng Bao Manh C dai dién nhan thtra ké).
Ky phan mdi nguoi thira ké duoc huong 13 1/4 gia tri quyén sir dung dat cta di
san thira ké néu trén.

Danh quyén uu tién cho bi don 6ng Pao Puc T dugc nhan nha, dét tai dia
chi s6 142%/68 (s6 cii 315/4) Pudng CG, Phudng 2, quan PN, Thanh ph6 H6 Chi
Minh, véi diéu kién bi don phai ¢6 trach nhiém thanh toan xong sO tién tuong
duong mdi ky phan mdi dong thira ké dugc huong 1a 1/4 gia tri quyen st dung
dat néu trén, twong duwong sb tién tam tinh theo két qua tham dinh gid 13
5.490.460.000/4 = 1.372.615.000 (mot ty ba tram bay mwoi hai triéu sau tram
muoi ldm ngan) déng.

Sau khi bi don 6ng Pao Puc T thuc hi¢n xong nghia vu thanh todn cho cac
ddng thira ké, 6ng T duoc quyén lién hé véi cac co quan c6 tham quyén dé thuc
hién thu tuc ké khai, dang ky, xac 1ap quyén so hitu ddi voi nha, dét tai dia chi
s6 1427/68 (s6 cii 315/4) Puong CG, Phuong 2, quian PN, Thanh phd HO Chi
Minh theo quy dinh cta phap luat. Moi chi phi phat sinh trong qué trinh lam tha
tuc néu trén, bi don 6ng Pao Puc T phai chiu.

Trong thoi han 02 (hai) thang ké tir ngay ban an c6 hiéu luc phap luat, ma
cac bén khong thong nhét thuc hién dugce phan chia gia tri quyén s dung dat
néu trén thi ¢c6 quyén lam don yéu ciu Co quan Thi hanh an dan sy c6 thdm
quyén phat mai dé chia theo ty 18 duoc hudng sau khi trir di gia tri cong trinh
xay dung trén dat tam tinh theo két qua tham dinh gia 1a 194.967.500 déng cho
bi don 6ng Pao Btc T.



Moi khoan chi phi phat sinh trong qué trinh 1am tha tuc chuyén dich doi
vé6i tai san (néu cd) néu trén, cac dng ba Pao Puc M, Pao Bic N, Pao Puc T va
nhitng ngudi thira ké ctia 6ng Pao Pic L (gdm ba PTN, éng DXH, 6ng DDM,
ba PTL, ba PTH, 6ng Pao Manh C — c6 6ng Pao Manh C dai dién nhan thura
ké) mdi ngudi phai chiu theo ty 16 ma minh duoc hudng.

Ké tir ngdy ban an c6 hiéu luc phéap luat (d6i véi cac truong hop co quan thi
hanh 4n c6 quyén chu dong ra quyét dinh thi hanh an) hoic ké tir ngay c6 don
yéu cau thi hanh an ctia nguoi dugc thi hanh 4n (d6i véi cac khoan tién phai tra
cho ngudi dugc thi hanh 4n) cho dén khi thi hanh an xong, bén phai thi hanh an
con phai chiu khoan tién 1ai cia sd tién con phai thi hanh an theo muec 14i suat
quy dinh tai Diéu 357, Piéu 468 cua B luat Dan sy nim 2015, trir truong hop
phép ludt c6 quy dinh khéc.

4. Ghi nhan viéc nguyén don, 6ng M, ba N khong yéu cau chia gia tri cong
trinh xay dung trén dat tai dia chi s6 142E/68 Buong CG, Phuong 2, quan PN,
Thanh phd H6 Chi Minh, dong y cho bi don 6ng T.

5. Dinh chi giai quyet yéu cau cua nguyén don — ong Bao Manh C d6i véi
yéu cau dugc chia mot phan gia tri tién boi thudng, hd trg khi Uy ban nhan dan
quan PN, Thanh phd Hd Chi Minh giai téa mot phan nha, dat tai dia chi sb
142%/68 (sé cii 315/4) Puong CG, Phuong 2, quan PN, Thanh phd H6 Chi Minh
theo Phuong an boi thuong, hod tro ca nhan co6 nha, dAt bi anh huong trong du an
dau tu, xay dung hé thong thoat nudc rach Cau Cut trén dia ban quan PN, Thanh
phd H6 Chi Minh.

Ngoai ra, 4n so tham con tuyén vé an phi, chi phi t6 tung khac, quyén
khang cao cua cac duong su cling nhu cac quy dinh vé thi hanh &n dan su.

Ngay 25/01/2021, nguyén don khang cao yéu cau xem xét lai toan bo ban
an so tham.

Tai phién toa phuc thim:

- Bi don gilr nguyén yéu cau khang céo: dé nghi Hoi dong xét xir xem xét lai
toan bd ban an so tham, vi cac 1y do sau:

+ Két lugn Giam dinh ADN s6 116/DVADN ngay 31/5/2017 cua Phan vién
Khoa hoc hinh sy tai Thanh phd H6 Chi Minh khong hop phap, vi Phan vién
Khoa hoc hinh sy tai Thanh phdé H6 Chi Minh khong c6 chirc nang thuc hién
gidm dinh AND;

+ Khai sinh va Ly lich cua ong Dao Duc L chua chinh xdc va méu thuan
nhau, nhung Toa an cap so tham chua lam rd, méc du 6ng co6 yéu cau.

+ Tda &n cap so tham khong xem xét cong sirc cho vo chong ong T.

- Nguyén don dé nghi Hoi dong xét xir giit y ban an so tham.

- Nguoi co quyén loi, nghia vu lién quan: Ba Dao Thi N, dng bao buc M
khong dong y voi yéu cau khang céo cua bi don.



Céc bén duong su khong thda thuan dugc véi nhau vé viéc gidi quyét
vu an.

Pai dién Vién kiém sdt nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa phat biéu y kién:

Vé thu tuc td tung: Tham phan chu toa phién toa va cac thanh vién Hoi
dong xét xur cling nhu cac duong sy da tuan thu dung cac quy dinh cta Bo luat
T6 tung dan su.

Vé thoi hi¢u chia thura ké, Toa an cap so tham xac dinh con thoi hi¢u 1a
hoan toan dung.

Vé ndi dung: Can cu Trich luc khai sil}h cua 6pg Pao Pic L va Két luan
giam dinh AND ngay 31/5/2017, Toa an cap so tham xac dinh 6ng L 1a mot
trong bon (04) ngudi con cia 6ng B, ba N 1a ¢6 co so.

Vé di san thira ké: Can ct Gidy cong nhan quyén so hitu nha s
270/CNSH-UB ngay 23/7/1993 va Ban vé& hién trang ngay 01/4/2019 do Trung
tam do dac ban d6 SO Tai nguyén va Méi trudng 1ap, thi hién tai cin nha thira ké
c6 dién tich 54,2m”. Ong T cho ring cin nha thira ké chi c6 28,8m® nhung
khong chimg minh dugc phan dién tich dit ting thém thudc quyén st dung riéng
ctia 6ng, nhu vay Toa an cap so thdm xac dinh di san thira ké 1a phan dét c6 dién
tich 54,2m” 14 ¢6 cén ctt.

Vé viéc ong T yéu cau xét cong stirc cho ba Phuong - vo ong, do don yéu
cau phan td cua 6ng dugce ndp sau khi Toa an cap so tham md phién hop tiép
can, cong khai ching cir, ong ciing khong cung cap dugc ching clr chitng minh.
Mit khac, gia dinh ong T da duogc sir dung cin nha nhiéu ndm nay, phan gia tri
xay dung 194.967.500 ddng cac thira ké khac da khong tranh chép, do vay ban
an so tham khong chap nhan yéu cau ctia 6ng T 13 ¢ can ci.

Vé an phi so tham, tai ban an so tham da tuyén budc 05 nguoi thira ké cia
ong L chiu an phi so tham, trong d6 c6 ba PTN la nguoi cao tudi- thude truong
hop mién an phi, nhung Toa an cap so thdm van budc ndp an phi 1a sai, tuy
nhién do nguyén don ty nguyén chiu hoan toan, dong thoi khong c¢6 khang céo,
nén khong can thiét stra an so tham. Vi 1€ d6 dai dién Vién kiém sat dé nghi
khong chap nhan yéu cau khang cdo cua bi don, gilt nguyén ban &n so tham cua
Toa an nhan dan quan PN.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai lidu c6 trong hd so vu 4n dugc tham tra tai phién
toa, can cu vao két qua tranh luan va phat bi€u cua dai dién Vién kiém sat tai
phién toa, Ho1 dong xét xur nhéan dinh:

[1]. Vé t6 tung:

Trong qua trinh Toa an giai quyét vu an, ba DDCT, ba DBCTI, ba bao
Puc Cam Tuyén, ba DDCT3 c6 ban tu khai va c6 don xin vang mit trong suot
qua trinh Toa an giai quyét vu an. Ba NTP di duoc tong dat hop 18 nhung véng



mit, can ¢t khoan 1 Diéu 227; Diéu 228 cua B luat T tung dan su, Hoi déng
quyét dinh xét xur tién hanh xét xur vang ho.

Ban an so tham 4p dung khoan 4 Diéu 36 Phap Iénh thira ké nam 1990,
hudng dan s6 01/GD-TANDTC ngay 05/01/2018 va diem ,d khoan 1 Diéu 688
B0 luat dan sy nam 2015 xac dinh con thoi hi¢u chia thira ké 1a ding quy dinh.

[2] Xét khang cdo ctia bi don - ong Dao Dtrc T, Hoi dong xét xtr thiy rang:

Vé hil’l},l thirc: Pon khang cdo dugc thuc hién trong han luat dinh, hop 1¢
nén dugc chap nhan.

Vé noi dung: voi yéu cau khang cao ctia bi don, Hoi dong xét xir xét thay:
[2.1] Vé hang thira ké ciia cu B va cu N:

Cin ci Két luan giam dinh ADN s6 116/DVADN ngay 31/5/2017 cta Phan
vién Khoa hoc hinh su tai Thanh phd HO6 Chi Minh, c6 co so xac dinh “6ng Pao
Manh C va 6ng Pao Pic M c6 quan hé huyét théng theo dong cha”. Bi don
khong thira nhan Két luan giam dinh ADN, nhung khong yéu cau Toa an trung
cau giam dinh lai, Toa an cip so tham da khong xem xét 1a phu hop. Hon nita tai
phién toa phuc tham, bi don ciing xac dinh khong yéu cau.

Can ci Trich luc khai sinh s6 158/TLKS ngay 14/6/2017 cta d6ng Dao Puc
L do Truong phong hanh chinh Tu phap (thua 1énh Giam dbc S Tu Phap) HP
cho thay viéc xac dinh tudi ciia 6ng D va ba N trong trich lyc khai sinh la khong
dung v6i nam sinh that cua ong D, ba N. Hoi dong xét xir nhan thy su chénh
1éch tudi cua ong b, ba N (thé hién trén Giéy khai sinh so véi tudi that 1a do sai
sb khi ude lugng do tudi; su sai 1éch vé con sd nay khong du co sé xac dinh 6ng
b, ba N khong phai 1a cha, me ctia 6ng Pao Dtic L.

Hon nita nhitng ngudi trong hang thira ké (6ng M, ba N) déu thira nhan va
cam két ong L 1a con cua 6ng D va ba N.

Déi voi ban “So yéu 1y lich” do ong Pao Puc L (cha cia nguyén don) tu
lap nam 1976, da khai tén me 1a ba Nguyén Thi Y. Tai phién toa phuc tham,
nguyén don trinh bay do 6ng L cb tinh khai 1éch dé tha tuc suu tra két nap Dang
dugc sudng sé. Mic du bi don ¢6 don yéu ciu xac minh ho so két nap DPang cua
ong L tai Ban bao vé ndi bo thanh uy HP, tuy nhién dén khi chét, 6ng L van
chua duoc két nap Dang va ban So yéu 1y lich nay khong dugc xac nhan cua co
quan cé tham quyén, nén khong co gia tri phap 1y dé can phai xac minh 1am rd,
vi vy yéu cau khang cdo nay cta bi don khong dugc chap nhan.

Nhu vay, Toa an cip so tham xac dinh hang thira ké cua 6ng D, ba N gom:
ong Pao biac M, bao Buc T, Pao Thi N va 6ng Pao Buc L (¢6 vo 1a ba PTN va
cac con: ong DXH, 6ng DbM, ba BDTL, ba PTH va Pao Manh C) 14 hoan toan
cO can ct.

[2.2] Vé di sdn thira ké:

Can ci Giay cong nhan quyén s& hitu nha sb 270/CNSH-UB  ngay
23/7/1993, Van ban s6 312/UBND ngay 22/12/2020 ctuat Uy ban nhan dan
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Phuong 2, quan PN, Vin ban sé 1295/UBND ngay 21/12/2020 cta Uy ban nhan
dan quan PN, d3 c6 da co so xac dinh nha dat s6 1425/68 (s6 cii 315/4) Puong
CG, Phuong 2, quan PN, Thanh phd HO6 Chi Minh do 6ng Pao Ptc P (chét nim
1975) va ba Nguyén Thi N (chét nim 1996) tao 1ap, v6i dién tich khuon vién 13
57, 6m?, dién tich st dung la 49m”. Bj don khai cin nha cii ciia cha me dé lai chi
c6 dién tich 28,8m* nhung khong cung cip dugc tai liéu, ching ctt dé ching
minh, nén khong c6 co s& chdp nhan. Toa an cép so thdm xac dinh di san ma
ong b vaba N dé lai 1a can nha trén véi dién tich dit 57, 6m? 1a dang dén.

[2.3]. Vé cong sikc ton tao, qudn Iy va bdo qudn di san thira ké:

Toa an cap so tham nhan dinh “Bj don yéu cau phan to dwoc nop sau ngay
Toa dan mo phién hop cong khai chirng cw va hoa gidi... ...nén khong xét yéu cau
cua bi don vé tinh cong sirc ton tao, quan ly, bao quan di san cua ba NTP”

Ngoai ra con nhan dinh “Bi don éng T va gia dinh bi don (gan 10 nhdn
khau) dd cw trii tai can nha sé 1425/68 (so cii 315/4) Puong CG, Phuong 2,
qudn PN mét thoi gian rdt dai, tir ndm 1974 cho dén khi éng va ba Phirong sinh
5 nguoi con, cdc con ong truéng thanh, nay la cdc chdu cia éng ciing tiép tuc
sinh song trong cdn nha ndy. Nhw vdy, ban than éng va gia dinh éng da truc tiép
sw dung va dwoc huong loi rat Iém tir di san thira ké do ong b, ba N dé lai mot
thoi gian rdt dai ma cdc dong thira ké khdc khéng dwoc hiong - day 1a nhan
dinh chi quan va khong phu hop véi tinh than caa An 16 sb 05/2016/AL ngay
06/4/2016 cta Toa an nhan dén tdi cao.

RO rang vi¢c xem xét cong suc bado quan, gilr gin, ton tao di san cho bi don
va ba P (vo clia 6ng) 1a hoan toan dung quy dinh cta phap luat, khong bat budc
duong su phai c6 don yéu cau, Toa an van phai xem xét tinh cong sirc bao quan,
ton tao di san cho ho.

Xét thdy cian nha thira ké duoc xdy dyng tir ndm 1963, vo chong ong T di
quan 1y, sir dung tir trudc nam 1975. Can ctr vao Gidy phép sira chira nha sb
105/GPSC ngay 19/4/2004, Gidy phép xdy dung sd 431/GPXD ngay 15/7/2014
va Phuong an bdi thudng, hd trg ngay 01/4/2013 cua Uy ban nhan dan quan PN
c6 co s& xac dinh qua thoi gian, dién tich nha, dat c6 thay ddi ting thém va gia
tri di san vi thé ciing tang thém, la nho vao cong gitr gin, bao quan, duy tri tai
san va viéc ton tao, tu bo tai san ctua 6ng T va ba P trong sudt hon 45 nam.
Ngoai ra, vo chong ong T con c6 cong strc cham soc, nudi dudng ngudi dé lai di
san, nén viéc xem xét chia cong strc dong gop cho vo chong ong T 13 hoan toan
hop tinh, hop 1y, diing quy dinh ctia phéap luat. Vi 1& d6, can stta mot phan Ban
an so tham xét cong nhan cho ong T, ba Phuong phan cong sirc tuong duong 01
suat thira ké.

[2.4] Bdi voi yéu cau phan té cua bi don vé viée doi ba N, 6ng M tra lai s6
tién dén bu, do bi don dit ra yéu ciu nay sau khi Toa 4n mo phién hop giao ndi,
tiép can, cong khai chimg cr va hoa giai, nén cin ctr Khoan 2 Diéu 200 cua Bo
luat t6 tung dan sy, nén Hoi dong xét xtr so tham khong xem xét giai quyét 1a
ding quy dinh.
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[2.5] Vé chia di san:

Xét cu P va cu N khi chét khong c6 di chlc, nén can cir cac Diéu 649, 650
B6 ludt dan sy nam 2015, di san cua hai cu 1a nha dat s 142%/68 Puong CG,
Phuong 2, quén PN, Thanh phd Hb Chi Minh sé& dugce chia cho hang thtra ké thtr
1, gdm 04 ngudi con: 6ng M, ba N, éng T va ong L. Vi éng L chét sau cu D va
cu N, nén vo va con cua 6ng L (ba PTN, o6ng BXH, 6ng DM, ba DTL, ba
DTH, 6ng Bao Manh C) s€ huong thira ké chuyen tiép ddi voi suat thira ké ma
dang 1€ ong L duoc huong néu con song, theo Piéu 651 Bo luat dan su. Do vo
chdng & ong T dugc xem x¢ét chia cong sirc bao quan, ton tao di san bang 01 sut
thira ké, nén di san s& duoc chia thanh 05 phan bang nhau. Trong vu an nay,
nguyén don va cac dong thira ke khong tranh chap gia tri xay du’ng, chi yéu cau
chia thira ké d6i vai gia tri quyén sir dung dat véi dién tich 54,2m” (theo Ban vé
hién trang do Trung tdim do dac ban d6- S¢ Tai nguyén va Moi trudng Thanh
phd HO6 Chi Minh 1ap ngdy 01/4/2019, duoc kiém tra ndi nghiép ngay
04/4/2019) c6 két qua tham dinh gia 1a 5.490.460.000 (nim ty bén trim chin
muoi triéu bon trim sdu muoi nghin) dé)ng, vi vay di san s€ dugc chia cu thé
nhu sau:

Céc ong, ba: Pao PBuc M, bao Thi N, bao buc T va vo con ciia Pao Puc L
mdi thira ké duoc hudng 1/5 (mdt phan nim) gia tri quyén st dung dat o, twong
duong 5.490.460.000 dong/5 = 1.098.092.000 (mot ty khong traim chin muoi
tam triéu khong trim chin muoi hai nghin) déng. Ngoai ra, ong Dao buc T va
vo la ba NTP con dugc chia cong ste tuong duong 01 suat thira ké 1/5 gia tri
quyén st dung dat tai thoi diém thi hanh 4n. Ong T ¢6 nhu cau nhan s& hitu nha
va cac dong thira ké khac khong phan d6i, nén 6ng T phai c¢6 trach nhiém thanh
todn gia tri chénh 1éch cho cac déng thira ké con lai trong thoi han 02 thang, ké
tr ngay ban an c6 hi¢u luc phap luat.

Déi voi nhitng ngudi thira ké cua ong bao buc L 1a: Ba PTN, ong DXH,
ong DDM, ba DTL, ba DTH da uy quyén cho 6ng Dao Manh C dugc quyén dai
dién ho nhan phan thtra ké 6ng L dugc huong, Hoi dong xét xur ghi nhéan.

Trong thdi han 02 (hai) thang ké tir ngdy ban an c6 hiéu lyc phéap luat, néu
ong Dao Dic T khong tu nguyén thi hanh viéc thanh toan tién cho cac dong thira
ké khac, thi phai ban giao cin nha cho co quan Thi hanh an c6 thim quyén thuc
hién d4u gia, phat mai theo quy dinh cta phap luat. Sau khi trir cac chi phi, gia
tri quyén str dung dat con lai dugc chia déu cho cac dong thira ké theo ty 18 1/5
nhu da néu trén.

[2.6] V& an phi dan sy so tham:

Ong Pao Puc T, 6ng Pao Piic M, ba Pao Thi N 1a ngudi cao tudi va co
don xin mién 4n phi, nén dugc mién toan bd an phi dan sy so tham, theo quy
dinh tai Piéu 2 Luat Nguoi cao tudi nam 2009; diém d khoan 1 Piéu 12 Nghi
quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc

hoi quy dinh vé mure thu, mién, giam, thu, ndp, quan ly va str dung an phi, 1¢ phi
Tda an, cp so tham xét mién an phi cho ho 1a hoan toan dung.
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Pbi voi ong Pao Manh C, ba PTN, 6ng DXH, 6ng DPM, ba PTL, ba
DTH, Toa an cap so tham budc ho cung chiu an phi 53.178.450 dong, trong khi
ba PTN da trén 60 tuoi - thudc truong hop duge mién an phi, 1a co sai sét; tuy
nhién do 6ng C da tu nguyén chiu toan bd an phi va khong c6 khang cao, nén
Ho1 dong xét xir phiic tham xét thay khong can thi€t stra lai phan an phi.

[2.7] Céc chi phi t6 tung khac: Chi phi do V&, tham dinh gia tai san, nguyén
don 6ng B6 Manh C tu nguyén chiu, nén Hi dong xét xir so tham ghi nhén 1a
phu hop.

[2.8] An phi dan sy phiic tham:

Do stra ban an so tham, nén 6ng Pao Pic T khong phai chiu an phi phuc
tham.

Vi cac lé trén;

QUYET PINH

Can cir Khoan 2 Diéu 148; Khoan 2 Diéu 308 B6 luat T tung dan sy nim
2015;

Cin clr cac Diéu 611, 612, 613, 614; Khoan 1 Diéu 623; cac Diéu 649,
650, 651 va 688 B0 luat dan sy nam 2015;

Can ctr Diéu 2 Luat ngudi cao tudi nim 2009;

Can ctr diém d khoan 1 Diéu 12 Nghi quyét sd 326/2016/UBTVQH]14 ngay
30 thang 12 nam 2016 cua Uy ban thuong vu Qudc hdi quy dinh vé muc thu,
mién, giam, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an;

Can ¢t Luat Thi hanh 4n dan sy nam 2008 da duoc sta d6i, bd sung nam
2014.

Tuyén xur:

1. Chap nhan mot phan yéu cau khang cdo ctia bi don:

Stra ban 4n dan sy so thdm s 09/2021/DS-ST ngay 11/01/2021 cua Toa 4n
nhan dan quan PN, Thanh ph6 H6 Chi Minh;

Chap nhan moét phan yéu cau khaéi kién ciia nguyén don:

1.1 Xac dinh di san thira ké cua cu Dao buc D va cu Nguyén Thi N d¢é lai
1a quyén sé hiru nha va quyén sir dung dat & tai s6 1425/68 (so ct 315/4) Budng
CG, Phuong 2, quan PN, Thanh phd HO Chi Minh, theo Gidy cong nhan quyén
s& hiru nha sb 270/CNSH-UB ngay 23/7/1993 ctua Uy ban nhin dan quan PN,
Thanh phd H6 Chi Minh va Ban v& hién trang nha do Trung tdm do dac ban db -
S& Tai nguyén va Mdi trudng Thanh phd H6 Chi Minh lap ngay 01/4/2019,
kiém tra ndi nghiép ngay 04/4/2019.

1~.2 Nhiing ‘ngu’(‘fi duoc hudng di san thira ké cta cu Pao Puc P va cu
Nguyen Thi N gom: 6ng Pao Btc M, ba Pao Thi N, 6ng Dao buc T va vo, con
cua ong Pao Duc L.
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1.3 Chia thira ké theo phap luat cho céc 6ng, ba: Pao Buc M, Pao Thi N,
DPao Puc T, vo va con éng Dao Puc L (gom: ba PTN, éng DXH, 6ng DM, ba
DTL, ba DTH, 6ng Dao Manh C) mdi thira ké dugc hudng 1/5 gid tri quyén s
dung d4t tai thoi diém thi hanh an.

1.4, Chia cong strc bao quan, ton tao di san cho ong Dao Buc T va ba NTP
bang 1/5 gia tri quyén st dung dat tai thoi diém thi hanh an.

1.5 Giao cho 6ng Pao Puc T duoc nhan quyén sé hiru nha va quyén st
dung dat tai dia chi s6 142"/68 Pudng CG, Phuong 2, quan PN, Thanh phd Ho
Chi Minh, déng thoi phai c6 nghia vu thanh toan cho mdi dong thira ké con lai
tuong duong 1/5 gia tri quyén sir dung dat tai thoi diém thi hanh an.

1.6 Trong thoi han 02 (hai) thang ké tur ngay ban an c6 hiéu lyc phap luat,
néu ong Dao buc T khong tu nguyén thi hanh viéc thanh toan tién cho cac dong
thira ké khéc, thi phai ban giao cin nha cho co quan Thi hanh an co thAm quyén
thue hién dau gid, phat méi theo quy dinh cta phap luat. Sau khi cin trir cac chi
phi khac trong viéc thi hanh an, gia trj dt con lai dugc chia déu cho cac dong
thira ké theo ty 1& 1/5 nhu d3 néu trén.

1.7 Ong Pao Puc T duge quyén lién hé véi cac co quan co thim quyén dé
thuc hi¢n thu tuc xac 1ap quyén s& hiru doi vai nha, dat tai dia chi sb 142%/68
Puong CG, Phuong 2, quian PN, Thanh phd HO Chi Minh theo quy dinh cua
phap luat, sau khi thuc hién xong nghia vu thanh toan cho céc dong thira ké.

K& tir ngay ban an ¢ hiéu lyc phap luat hoic ké tir ngay c6 don yéu cau thi
hanh 4n cta ngudi duoc thi hanh an cho dén khi thi hanh 4n xong, bén phai thi
hanh an con phai chiu khoan tién 14i ctia s6 tién con phai thi hanh an theo mirc
1ai suit quy dinh tai Diéu 357, Diéu 468 cua B luat Dan sy nim 2015, trir
truong hop phap luat co6 quy dinh khac.

1.8 Ghi nhan sy ty nguyén cua nguyén don, ong M, ba N khong yéu cau
chia gia tri cong trinh xay dung trén dat tai so 142" /68 Puong CG, Phuong 2,
quan PN, Thanh ph6o H6 Chi Minh.

Binh chi giai quyét mot phan yéu cau cua nguyén don — 6ng Dao Manh C
dbi voi yéu cau duge chia mot phan gia tri tién bdi thudng, hd tro khi Uy ban
nhan dan quin PN, Thanh phd H6 Chi Minh giai téa mot phan nha, dat tai dia
chi s 142%/68 (sb cii 315/4) Puong CG, Phudng 2, quan PN, Thanh phé Ho Chi
Minh theo Phuong 4n boi thuong, hd trg ca nhan c6 nha, dat bi anh hudng trong
dy an dau tu, xay dung h¢ théng thoat nudc rach Cau Cut trén dia ban quan PN,
Thanh phé H6 Chi Minh.

2. An phi dan su so tham:
Ong Bao Bic T, dng Pao Puc M, ba Pao Thi N dugc mién 4n phi.

Ong Pao Manh C tu nguyén chiju thay cho céc thira ké cua ong L, s6 tién 1a
53.178.450 (nam muoi ba tri€u, mot tram bay muoi tam nghin, bén trim nam
muoi) dong. Can trir vao sb tién tam Ung an phi da nop 8.375.000 (tam triéu ba
trim bay muoi 1im ngan) dong, theo bién lai thu sb 08076 ngay 02/3/2017 cua
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Chi cuc Thi hanh 4n dan sy quan PN, Thanh phdé H6 Chi Minh, 6ng C phai nop
thém 44‘.803.450 (bon muoi bon tri€u, tdm tram 1¢é ba nghin, bon tram nam
muoi) dong.

3. Cac chi phi t6 tung khac: Chi phi do v&, thAm dinh gia tai san, nguyén
don tu nguyén chiu va da ndp xong.

4. An phi dan su phuc tham: khong ai phai chiu.

5. Céc duong su thi ha‘m}% an gheo cac Diéu 2, 6, 7, 7a, 7b, 9 va 30 Luat Thi
hanh an dan su da dugc sura do1, bd sung nam 2014.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Not nldn: TM.HQI PONG XET XU PHUC THAM
- 01 cao; = , ” x {

_ TAND ofp caq tai TE.HCM; THAM PHAN-CHU TQA PHIEN TOA
- VKSND TP.HCM;

- TAND quan PN;

- Chi cuc THADS quan PN;
- Cac duong su;
- Luu HS.

Mai Thi My Tién
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