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, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAM PONG

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdm phén - Chii toa phién toa: Ong Huynh Chau Thach

Cdc Tham phan: Ong P4 Manh Hung

Ong Nguyén Van Thanh

- Thuw ky phién toa: Ba Tran Thi Tam — Thu ky Toa an, Toa 4n nhan dén tinh
Lam Pong.

- Pai di¢n Vién kiém sdt nhin dan tinh Lam Pong tham gia phién toa:
Ba V6 Thi Kim Anh — Kiém sat vién.

Ngay 30 thang 6 nam 2020 tai tru s& Toa 4n nhan dan tinh Lam Dong; xét xir
phtc thim cong khai vu an thy 1y s6 56/2020/TLPT - DS ngay 12 thang 3 nim
2020 vé tranh chap: “Hop dong thué khoan tai san va boi thuong thiét hai trong
hop dong”.

Do Ban an Dan su so tham s6 21/2019/DS-ST ngay 08/10/2019 cua Toa an
nhan dan huyén D, tinh Lam Pong bi khang cdo va khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sé 56/2020/QD-PT ngay
04/3/2020, Quyét dinh hodn phién toa sé 46/2020/QD-PT ngay 15/5/2020 va
Thong bao vé viéc mé lai phién toa xét xtr phiic tham vu an Dan su s6 416/TB-PT
ngay 03/6/2020 gifra cac duong su:

Nguyén don: Ong Nguyén Vian P, sinh nam: 1989; cu tri tai thon 3, xi D,
huyén b, tinh Lam Déng, cO mat.

Nguoi dai dién hop phap: Ong Hoang Téam Ph, sinh ndm: 1978; cu tra tai can
2606, toa nha T7, khu d6 thi H, s6 458, duong N, phuong V, Quan H, Thanh phé
Ha Noi, 1a ngudi dai dién theo uy quyén (Van bdan 1y quyén soé 2481, quyén so
02/2019UQ/CC-SCC/HPGD do Van phong cong ching H chung thuc ngay
22/5/2019), c¢6 mat.



Bi don: Cong ty Trach nhi¢m hiru han A. Dia chi: thon C, xa T, huyén B, tinh
Lam Déng.

Ngudi dai dién hop phap:

+ Ong Yeh — Li — Ch, sinh ndm: 1968; 1a ngudi dai dién theo phéap luat, (Tong
Giam déc), Véng mat.

+ Ba Nguyén Thi Kim L, sinh nim: 1977; cu tra tai sb 54, duong P, Phuong
1, thanh phd D, tinh Lam Pdng, 13 nguoi dai dién theo uy quyén (Vin bdn iy
quyén dwoc Van phong kinh té - Van héa Viét Nam tai P hop phdp héa lanh sw
ngay 06/3/2020), cb mit.

Nguoi bao vé quyén va loi ich hop phéap cua bi don: Ong Truong Vin H, sinh
nam: 1964; Luat su cia Van phong luat su N - Poan Luéat su tinh Lam Déng; bia
chi: L6 E25, khu quy hoach H, Phuong 5, thanh phé D, tinh Lam Déng, cO mat.

- Vién Kiém sat khang nghi: Vién truong Vién Kiém sat nhan dan tinh L.
- Nguoi khang cdo: Ong Nguyén Vin P - Nguyén don.
NOI DUNG VU AN:

- Theo don khai kién, 161 trinh bay tai cac ban tu khai va trong qua trinh tham
gia t6 tung ciia Ong Nguyén Vian B; 10i trinh bay cia Ong Hoang Tam Ph, nguoi
dai dién theo iy quyén cta ong D, thi:

Vao ngay 01/12/2011 giita Cong ty Trach nhiém hitu han A (sau ddy goi tat 1a
Cong ty A) va ong D di ky hop dong khoan chim séc 20 ha cdy ca phé, dén ngay
02/12/2011 hai bén lai tiép tuc ky hop dong khoan chim soc cdy ca phé thi hai
nhung ndi dung thoa thudn, quyén loi va nghia vu ctia cac bén van khong thay doi.
Chung loai 1 ca phé Arabica tuy nhién thuc té trong 20 ha thi ¢6 khoang 01 ha ca
phé Robusta, thoi han hop dong 13 10 nam, tinh tir ngay 05/12/2011 dén ngay
05/12/2021. Quyén lgi va nghia vy cua 6ng P 1a chiu toan bd chi phi cham séc,
trong dam tia nhitng cay chét, cdy coi coc, mdi nim phai ndp san luong 20 tin ca
phé Arabica tuoi loai chin dé dep, san lugng con lai ong B dugc hudng va s€ ban
lai cho Cong ty theo gia hai bén thoa thudn, néu Cong ty khong thu mua nita thi
ong D duoc ban ra ngoai. Néu ong P khong ndp du san luong thi s& bi phat phai
nop 40 tAn ca phé, ong B chi dugc di lai trong khu vuc 20 ha ca phé. Quyén loi va
nghia vu ctia Cong ty la giao 20 ha ca phé Arabica cho 6ng D va hang nam dugc
thu san luong 20 tan ca phé Arabica tuoi loai chin d6 dep do 6ng P ndp. Trong ca
hai ban hop dong nay déu khong quy dinh ong B dugc trong xen cac loai cdy trong
khac vao 20 ha ca phé tuy nhién ciing khong cdm ong D khong duoc trong xen ciy
khac ngoai cdy ca phé vao dién tich 20 ha ca phé di nhan thué khoan. Ong D chinh
thirc nhan 20 ha ca phé cua Cong ty A tir ngay 05/12/2011, khi nhén thi cac bén
khong lap bién ban danh gia lai hién trang toan b tai sdn giao khoan, cling khong
kiém dém lai s6 cay da bi héo, chét, coi coc. Sau do trong nam 2012 6ng P da
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trong méi 30.000 cay (6ha) ca phé Catimo, tréng rai rac trong dién tich 20 ha; nim
2013 tré)ng mai toan bo tai 16 B1, B2, B5 dién tich khoang 25.000 cay (5 ha); nam
2014 6ng D trong dam 20% vao Sha di trong madi nam 2013. Khi trong dim ong D
c6 thong bao bang 16i noi cho Cong ty nhung giita ong P va Cong ty khong lap
bién ban dé ghi nhan viéc ndy trong dam tia ndy. Tir khi nhan 20 ha ca phé tir Cong
ty 6ng D dd dau tu sd tién dé chiam séc vudn ca phé trong nim 2012 1a
1.691.720.000d, nam 2013 1 1.954.835.000d, nim 2014 1a 2.029.570.000d (tong
cong 1a 5.675.405.000d). Qué trinh thuc hién hop dong thi thang 9 nim 2013 6ng
P c6 trong xen cdy khoai tiy vao 16 B5, B2, dén thang 3/2014 trong xen ca phao,
xa lach trén 16 B2, dén thang 5/2014 Dién trong xen ciy ming tdy va ddu tring trén
16 B1, B5. Khi trong ong P ¢6 xin phép Cong ty va dugc sy dong ¥ ctia Cong ty
nhung giira 6ng P va Cong ty déu khong 1ap bién ban thé hién viéc Cong ty cho
ong D trong xen cac cy rau mau vao 20 ha ca phé. Vao ngay 11/6/2014 6ng D
nhan dugc thu nhic nhd ciia Cong ty vé viée khong cho ong P trong cdy rau mau
vao dién tich 20 ha ca phé, 6ng D da giri thu phan hoi cho Cong ty vé viéc trong
xen cdy rau mau khac dé cai tao dat vi luc nay cay ca phé con nhd, dat dang nghéo
dinh dudng nhung khong thdy Cong ty phan hoi lai va tir thoi diém nay ong P
khong trong xen mdi bat cr mot ciy gi khac vao khu vuc 20 ha ca phé. Ngoai ra
trong qua trinh thyc hién hop dong ong P da dau xay dung nha kho khoang 35m?,
mua sam may moc, vat tu thiét bi dé chiam soc ca phé véi sb tién téng cong
428.775.000d, hién nay cac tai san nay dang ¢ khu vuc 20 ha ca phé nhu trong bién
ban dinh gia ngay 20/9/2016 d3 xac dinh. Ong D di ndp day du san luong ca phé
cho Cong ty dén hét naim 2014 nhung vao ngady 07/01/2015 Cong ty da tu ¥ chdm
dut hop ddng ma khong co thong bao trude cho ong D, tir 16 gio 00 phat ngay
07/01/2015 thi Cong ty da yéu cau ong P va toan bd cong nhan cia 6ng ra khoi
Cong ty. Ly do don phuong cham dit hop dong thi phia Cong ty cho rang 6ng B
da trong xen ciy rau mau vao dién tich 20 ha ca phé nhan thué khoan, tuy nhién
trong ca hai hop ddng da ky két gitra hai bén thi déu khong cAm 6ng trong cac cay
rau mau xen vao 20 ha ca phé. Nhu vay viéc Cong ty don phuong chdm dut hop
dong voi dng B 14 trai voi ndi dung cuia hop dong, vi pham phap luat, gay thiét hai
rat 1on cho nguyén don. Nay 6ng P yéu cau Toa an giai quyét budc Cong ty A phai
bdi thudng cho 6ng tong cong sb tién 1a 24.840.645.5644.

- Theo 101 trinh bay cua ngudi dai dién hgp phép ciia Cong ty A thi:

Cong ty A di ky hop dong thué 6ng Nguyén Phung Diing trong 20 ha ca phé
Arabica trén phan dat thudc thira 82, to ban d6 s6 02 (Nong trudng bo sita), sau do
ky phu luc hop ddng ngay 09/7/2007 v&i 6ng Diing trong thém 02 ha ca phé
Robusta. Ciing trong nam 2007 nay 6ng Diing trong xong nén di giao lai toan bd
ca phé cho Cong ty quan 1y chdm soc, dén 02/12/2011 Cong ty da ky hop dong
khoan chim séc cdy ca phé véi Ong Nguyén Vin D, 6ng D s& chim soc 20 ha ca
phé clia cong ty ma trudc ddy di thué 6ng Diing trong, con 02 ha ca phé nita nam
riéng & vi tri khac thi Cong ty tuw chdm soc. Tuy trong hop dong ghi 1a ca phé
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Arabica nhung thyc té 12 03 loai ca phé gém Arabica (01 ha), Robusa (01 ha) con
lai 1a Catimo nhung theo phia Cong ty nghi ca phé Robusta va Catimo cling 1a loai
ca phé Arabica. Hop ddng khoan cham soc 20 ha cay ca phé ngay 01/12/2011 va
ngay 02/12/2011 dang 1a do nguoi c6 tham quyén cua Cong ty ky, tuy nhién Cong
ty dé nghi Tda an can ctr vao hop dong s6 0112211-AP dé ngay 02/12/2011 dé giai
quyét vu an. Thoi han hop dong 1a 10 nim, tinh tir ngdy 05/12/2011 dén ngay
05/12/2021, nghia vu cua 6ng D 1a chiu toan bo chi phi cham séc 20 ha ca phé ma
Cong ty di giao, trong dam tia nhitng cay chét, cdy coi coc, mdi nim phai ndp san
luong 20 tan ca phé tuoi (khong can phan biét mdi loai ca phé bao nhiéu tan), san
lugng con lai thi 6ng B dugc hudng va s€ ban lai cho Cong ty theo gid hai bén thda
thuan. Ong D chi duoc di lai trong khu vyuc 20 ha ca phé va khong duogc trong bt
ky cay gi khac trong dién tich 20 ha ca phé cong ty giao cho. Mac du trong hop
d6ng khong ghi, tuy nhién Cong ty khong cho phép ong P duoc trong cc ciy nio
khac ngoai cdy ca phé (trong dam tia thay thé cay coi coc, chét). Cong ty chinh
thirc ban giao 20 ha ca phé cho 6ng P vao ngay 05/12/2011, khi ban giao hai bén
khong 1ap bién ban ghi nhan hién trang. Qua trinh ong P trong diam, thay thé cay
ca phé chét khong bao véi Cong ty nén Cong ty khong nam rd ong P trong duge
bao nhiéu cay, theo phia Cong ty tinh thi trong thot gian quan 1y 20 ha ca phé ndi
trén ong D chi trong méi duoc khoang 5ha véi mat do 5.000 cay/01 ha, Cong ty
cling khong xac dinh dugc trong tap trung hay trong bu vao nhiing cay da chét.
Viéc 6ng P cho rang di dau tu tong chi phi tir nam 2012 dén nam 2014 1a
5.675.405.0004 thi phia Cong ty khong dong y. Cong ty ciing thira nhan ong P da
ndp di san luong theo hop ddng dén hét naim 2014. T thang 03/2014 thi ong P da
trong xen k& cdy ca phao dudi tan cdy ca phé, lic ndy Cong ty co yéu cau ong P
cham dut trong cdy ca phdo tuy nhién khong 1ap bién ban, do ong P khong thuc
hién yéu cau nay nén ngay 11/6/2014 Cong ty di giri thu nhic nhd 6ng B, ong P
da ky nhan thu nhic nhé cua Cong ty, trong thu nhac nhd nay Cong ty c6 ghi 1a
néu ong D vi pham 1an nita thi Cong ty s& cham dut hop dong thué khoan cham soc
cdy ca phé giita hai bén. Tuy nhién dén thang 11/2014 6ng D lai tiép tuc vi pham,
ong P di trong ming tay nén Cong ty da chup lai hién truong (cac tim anh nay da
ndp cho Toa an). Do d6 dén ngay 07/01/2015 Coéng ty dd don phuong cham dut
hop dong véi ong B ma khong bao trude cho éng . Ly do ma Cong ty khong bao
trude 14 vi trong thu nhic nhé ngay 11/6/2014 ma Cong ty giri cho éng B vao
thang 6/2014 d3 néi & néu 6ng P con vi pham thi s& bj Cong ty thanh 1y hop dong.
Pung 1a ong P c6 xay mdt nha kho, con cac néng cu, may moc phuc vu san xuat
nhu 6ng P trinh bay thi Cong ty khong nam rd.

Nay Céng ty khong dong y véi toan bd yéu cau cia nguyén don, ddi voi
nhing tai san ma 6ng D di dau tu trén pham vi 20 ha ca phé nhu bién ban dinh gia
da dinh gia ngay 20/9/2016 di ghi nhan thi Cong ty dong y nhan sé hitu va s& hd
tro 6ng B 500.000.000d. Ngoai ra Cong ty khong con yéu cau gi khac.



Tai Ban an s6 06/2017/DS-ST ngay 26/5/2017; Tda an nhan dan huyén D,
tinh LAm Dong d3 xir:

Chap nhan mot phan yéu cau khoi kién “Tranh chap vé Hop dong thué khoan
tai san” ctia nguyén don Ong Nguyén Vian P va bi don Cong ty A. Budc Cong ty A
c6 trach nhiém thanh toan cho Ong Nguyén Vin D s6 tién 6.044.458.716d.

Khong chip nhdn yéu cau khai kién cua Ong Nguyén Vin P vé viéc budc
Cong ty A phai thanh toan s tién 45.061.489.284d.

Giao cho Cong ty TNHH A duoc quyén so hitu 28.902 cay ca phé Catimo do
Ong Nguyén Van D trong nam 2012 va nam 2013, thudc thia dat s6 82, to ban dd
s6 02 (Nong truong Bo Sira) xa T, huyén D, tinh Lam Dong.

Giao cho Cong ty TNHH A duogc quyén sé hiru 01 nha kho (loai nha tam A)
dién tich 27m?, toa lac tai Lo A3, thira s6 82, to ban d6 sb 02 (Néng trudng Bo
Stta) x4 T, huyén D, tinh Lam Pong; 93 bao ca phé Catimo kho vo, 01 may x6i dat
Kubota, 04 may cit co, 02 may xit thudc chay xiang + dau xit, 02 binh dién phun
thude, 01 binh xit thudc béng inox, 08 cudn day xit thube, 20 cudn day tudi nhé
giot, 104 cudn day 6ng tudi phi 21, 600 cdy dng nhua, 600 bép tudi, 13 cudn day
6ng tudi mau den loai phi 60, 06 cudn diy 6ng tudi mau den loai phi 40, 01 van xa
khi + dong hd do ap luc, 01 bd dia loc 03 in, 01 md to HP, 01 dau bom van thé 4
(céac tai san nay da tam giao cho Cong ty Trach nhi€ém hiru han A quan ly tir ngay
20/9/2016).

Ngoai ra Ban 4n con tuyén vé chi phi t6 tung, quyén khang cdo va trach
nhiém thi hanh an cua cac duong su.

Ngay 02/6/2017 Cong ty A khang céo va ngay 08/6/2017 Ong Nguyén Vin b
khang cao di véi Ban 4n so tham néi trén.

Tai Ban an s6 119/2018/DS-ST ngay 18 thang 10 nam 2018; Toa an nhan dan
tinh Lam Déng d3 xir:

Huy toan bo Ban an sé 06/2017/DS-ST ngay 26/5/2017 ctia Toa 4n nhan dan
huyén P vé viéc “Tranh chap vé Hop dong thué khoan tai san” gitta nguyén don
Ong Nguyén Vin P va bj don Cong ty Trach nhiém hitu han A. Giao ho so cho
Tda 4n nhan dan huyén D, tinh Lam Dong thu 1y va giai quyét lai theo quy dinh.

Tai Ban an s6 21/2019/DS-ST ngay 08 thang 10 nam 2019; Toa 4n nhan dan
huyén D, tinh Lam Déng da xu:

Chap nhan mot phan yéu cau khoi kién “Tranh chdp vé hop dong thué khodn
tai san” cua nguyén don Ong Nguyén Van D véi bi don Cong ty A.

Budc Cong ty A co trach nhiém thanh toan cho 6ng B s6 tién 538.824.500d
(430.001.0004 gié tri cua 28.902 cay ca phé Catimo do éng D trong nam 2012 va

2013 va 108.823.5004d gia trj tai san 6ng P d3 dau tu trén khu vuc 20 ha ca phé
nhan thué khoan).



Giao cho Céng ty A duoc quyén so hitu 28.902 cdy ca phé Catimo do anh
Dién tré)ng nam 2012 va 2013; 01 nha kho (loai nha tam A) dién tich 27m?; 93 bao
ca phé Catimo kho vo; 01 may x6i dat Kubota; 04 mdy cit co; 02 mdy xit thude
chay xang + dau xit, 02 binh dién phun thude; 01 binh xit thudc bé“mg inox; 08 cudn
day xit thudc; 20 cudn day tudi nho giot; 104 cudn day éng tudi phi 21; 600 cay
6ng nhya; 600 bép tudi; 13 cudn day 6ng tudi mau den loai phi 60; 06 cudn day
6ng tudi mau den loai phi 40; 01 van x4 khi + déng hd do ap luc; 01 bo dia loc 03
in; 01 mo to 15HP; 01 d¢au bom vin thé 4; 01 may bom Diezen DH 22 (toan b cac
tai san nay da tam giao cho phia Cong ty quan 1y tir ngay 20/9/2016).

Bac phan phan yéu cau khoi kién cta 6ng B vé viéc bude Cong ty A phai boi
thuong s tién 24.301.821.064d.

Ngoai ra Ban an con tuyén v€ chi phi xem xét, tham dinh tai chod, an phi,
quyén khang cao va trach nhi¢m thi hanh an cua cac duong su.

Ngay 22/10/2019 Ong Nguyén Vian P khang cao dbi v6i Ban 4n so tham, yéu
Toa an budc Cong ty A bdi thudng cho 6ng so tién 24.731.822.0644.

Ngay 12/11/2019 Vién truéng Vién Kiém sat nhan dan tinh L khang nghi mot
phan Ban an so tham; dé nghi Toa 4n nhan dan tinh Lam Pong xét xir phiic tham
theo hudng sira Ban an so tham vé quan hé tranh chéap 14 “Tranh chap Hop dong
thué khodn va boi thuong thiét hai trong hop dong”, chap nhan mot phan yéu cau
khai kién cia Ong Nguyén Vin P vé yéu cau bdi thuong thiét hai ddi véi Cong ty
A. Budc Cong ty Trach nhiém hitu han A c6 trdch nhiém boi thuong cho ong B )
tién 13.856.482.984d.

Tai phién toa,

Nguyén don va nguoi dai dién hop phap cua nguyén don van giit nguyén
khang céo; dong ¥ trir chi phi dau tu dé san xuat, thu hoach ca phé trong 07 nim
con lai 14 5.168.158.000d; phan con lai yéu cau duoc bdi thuong.

Nguoi dai dién hop phap cua bi don va luat su bao vé quyén va loi ich hop
phap ctia bi don thdng nhat thanh toan lai cho nguyén don gia tri ca phé ctua 07
nam con lai 1a 2.415.000.000d (d6ng y tinh muc gia ca phé tuoi 1a 15.000d/kg,
ning suat thu duoc trén 20ha (sau khi trir san luong ca phé ndp cho Cong ty) 1a 23
tan/nam). Pong ¥ thanh toan cho 6ng P s tién 538.824.5004 (430.001.000d gia tri
ctia 28.902 cdy ca phé Catimo do 6ng P trong ndm 2012 va 2013 va 108.823.500d
gia tri tai san ong P dd dau tu trén khu vuc 20 ha ca phé nhan thué khoén).

Pai dién Vién kiém sat nhan dan tinh Lam Dong van giit nguyén Quyét dinh
khang nghi s6 766/QDKNPT-VKS-DS ngiy 08/11/2019 cia Vién truéong Vién
Kiém sat nhan dan tinh L va phat biéu vé viéc tuan theo phap luit trong qua trinh
giai quyét vu an. Vé nodi dung: Dé nghi chap nhan Quyét dinh khang nghi ctia Vién
truéng Vién Kiém sat nhan dan tinh L va khang céo cua ong D, sira Ban 4n so thim



theo hudng phai budc bi don phai bdi thuong thiét hai cho nguyén don twong tng
v6i san luong ctia 07 ndm con lai trong hop dong thué khoan.

NHAN PINH CUA TOA AN:

[1] Xuat phét tir viéc gitta Ong Nguyén Vin P va Cong ty Trach nhiém hitu
han A c6 ky hop dong thué khoan chiam soc 20ha ca phé, ngay 02/12/2011 hai bén
tiép tuc ky Hop dong khoan s6 01122011-AP, nodi dung hai hop ddng nay khéng co
gi thay di, ban chat caa Hop dong 1a thué khoan chim soc 20ha ca phé. Qua trinh
thuc hién hop dong ong B bi Cong ty A cham dut hop dong thué khoan néi trén do
Cong ty cho rang ong P da vi pham cac diéu khoan ctia hop dong da ky két trudc
d6. Do cho rang Cong ty A don phuong chdm dut Hop dong thué khoan di gay
thiét hai cho ong nén c6 don khoi kién yéu cau Toa an giai quyét budc Cong ty
Apllo phai bdi thuong cho 6ng tong cong sb tién 1a 24.840.645.564d, bi don khong
d6ng ¥ nén cac bén phat sinh tranh chip. Cap so thim xac dinh quan hé tranh chap
“Tranh chdp Hop dong thué khodn tai san” 1a chua ddy dii ma can phai xac dinh
thém quan hé tranh chip giita cac bén 1a “Tranh chap Hop dong thué khoan va boi
thuong thiét hai trong hop déng” mai phu hop voi quy dinh cta phap luét.

[2] Xét khang nghi cta Vién truong Vién Kiém sat nhan dan tinh L va khéng
c4o cua ong D thi thiy rang:

[2.1] Theo ho so thé hién thi giita 6ng B va Cong ty A c6 ky hop dong thué
khoan s6 01122011-AP ngay 02/11/2011 vé viéc chim s6c 20ha cdy ca phé, thoi
han tir ngay 05/12/2011 dén ngay 05/12/2021 (chu ky mudi nam), tong so tién thué
14 7.200.000.000d, hinh thirc mdi nim nop san luong 20 tan ca phé Arbica tuoi loai
chin do dep, san lugng con lai 6ng D dugc huong va ban lai cho Cong ty theo gia
thoa thuan. Néu khong ndp di san luong ca phé s& bi phat phai ndp 40 tan ca phé.
Cong ty A da giao cho 6ng Piéu chim séc toan b cdy ca phé trén dién tich dat
thué khoan. C)ng D chiu trach nhi€ém cham soc cay ca phé, bon phan, tudi ti€u, lam
co, tréng bu vao céc cay ca phé coi, chét, héo 14. Toan b cac chi phi noi trén déu
do 6ng Piéu chiu trach nhiém. Theo ndi dung ctia Hop dong thi cac bén ciing khong
thoa thuan bén nhan thué khoan duoc trong xen canh cdy rau mau, ming tay voi cy
ca phé nhung ciing khong c6 diéu khoan cAm trong céc loai ciy vira néu. Hop dong
khéng c6 diéu khoan quy dinh cu thé vé quyén va nghia vu cta cac bén, khong quy
dinh vé diéu kién cham dut hop dong khi mot bén co vi pham nén cin phai can cir
vao quy dinh cta phap luat dé giai quyét khi cac bén xay ra tranh chap.

[2.2] Qua trinh giai quyét vu an cac duong sy déu thira nhan tai thoi diém ong P
nhan khoan 20ha ca phé tir Cong ty A dé cham soc thi khong 1ap bién ban vé viéc
giao nhan hién trang, khong kiém dém sb lugng ciy bi héo 14, chét, coi coc. Sau khi
nhan khoén, ong D c6 trong dam thém ca phé vao cac nam 2012, 2013 dong thoi hang
nam giao cho Cong ty A san lugng theo dung théa thuan trong hop dong da giao két.



[2.3] Qué trinh thyc hién hop ddng, vao thang 9/2013 nguyén don trong xen cac
loai cdy khoai tay vao 16 B2, B5, dén thang 3/2014 trong xen ca phdo, cay xa lach trén
16 B2, dén thang 4/2014 trdng thém cAy méng tdy va ddu tring trén 16 B1, B5, 1y do
tréng xen canh cdy rau mau vao dién tich vuon cay ca phé 1a dé cai tao dat, giup cho
ca phé phat trién t6t hon. Tuy nhién, phia Cong ty A lai khong thira nhan ma cho rang
viéc ong D trong cac loai cdy hoa mau vao dién tich dat khoan 1a vi pham hop dong
nén Coéng ty da c6 thu nhic nhd va sau d6 da don phuong chdm dat hop dong thué
khoén vé6i 6ng P vao ngay 07/01/2015 véi 1y do 6ng D vi pham hop dong vi khong
danh toan bo thoi gian chim séc vuon ca phé dd nhan khoan ma lai trong xen céc
cay hoa mau khac 1am anh huong dén chat luong ciy ca phé.

Xét thay, tai Cong vin s& 24/NN&PTNT ngiy 23/6/2016 ciia Phong Nong
nghiép va phat trién néng thon huyén D dd néu “néu trong xen cdy rau mau, mang tay
vdo dién tich dat ca phé Catimo, ca phé Robusta thi tiy diéu kién canh tdc thuc té cia
timg hé dén, ca phé cho néing sudt cao hon, thap hon hay bang ndng sudt trong
thuan. Hién nay nganh néng nghiép khéng cé quy dinh hiwdng dan trong xen cdy rau
mau, mang tdy vao dién tich dat ca phé Catimo, Robusta”. Nhu viy chua c6 co so
cho rang néu trong xem cac cdy rau mau noi trén sé la nguyén nhan dan dén viéc 1am
giam nang suat hay gay thiét hai cho vuon ca phé.

Bén canh d6, qua trinh thyc hién hop dong thi Cong ty A ciing da ctr ong P tham
gia hoc khoa tap huan UTZ (tao hé sinh thai bén viing cho cdy ca phé) to chic tai tinh
Pik Lik, mic du sau d6 hai bén chua trién khai ky phu luc hop dong vé viéc trong
xen cAy rau mau nhung trong thoi gian thuc hién hop dong, viée éng P trong xen ciy
rau mau Cong ty cd biét nhung van cho tiép tuc ton tai, thé hién khi Cong ty co thu
nhic nhé vao ngay 11/6/2014 da ghi “..Néu Ong Nguyén Vin P van tiép tuc trong
rau mau, khéng thuc hién theo thw nhdc nho nay, Cong ty A ching t6i sé cham dirt
hop dong”.

[2.4] Xét tinh hop phép cta viéc don phuong cham dit hop dong thué khoan cua
Cong ty A thi thay rang:

Viéc Cong ty A don phuong cham dit hop dong thué khoan véi 6ng B vi cho
rang 6ng P trong cdy rau mau xen lan trén dat trong cdy ca phé lam giam ning suét
cdy ca phé, 1am cho cay ca phé bi chét va phai trong méi anh hudng dén quyén va loi
ich ctia Cong ty 1a khong c6 can ctr chip nhan. B&i 18, qua trinh thuc hién hop dong
khoan, tai thoi diém giao nhan khoan vuon ca phé cac bén khong ghi nhan hién trang
cac loai ciy bi chét, héo, khong c6 kha ning kinh doanh. Hon nira, thoi diém ky két
hop dong 1 ngay 02/12/2011, nhung khi nhan khoan ong B van déng du san luong
20 tan ca phé cho Cong ty va san luong ctia cac nam sau c6 ting 1én, thuce té ong D ¢o
thu lo1 nhuan cia nam 2013, nam 2014. C)ng P di nhan duoc thu nhic nhé va da thuc
hién bang viéc khong tréng méi, trong thoi gian nay Cong ty cling khong c6 bat ky
mot thong bao vé viée cham dut hgp dong thué khoan nao giri cho ong P. Bi don cho
rang sau khi nhan thu nhac nho, thang 11/2014 6ng P van tiép tuc trong xem cay hoa



mau, ming tiy vao vuon ca phé nhung khong xuat trinh duoc cin ctr ching minh;
trong khi d6 qua trinh giai quyét vu 4n,Toa 4n dé cho cac bén dbi chat va tai Bién ban
d6i chat ngay 09/3/2016 va 01/8/2016 (BL 281, 282, 490) nguoi dai dién hop phéap
cta Cong ty A ciling da thira nhan 14 “..Y Cong ty khong phai 1a 6ng P trong méi ma
1a trén dat van con cdy mang tay ton tai”; nhu vy didu ndy cang khang dinh sau khi
nhan dugc thu nhic nhd cia Cong ty A 6ng P da chap hanh, khong tiép tuc trong xen
cay hoa mau méi trong vuon ca phé nhan khoan nén viée sau d6 bi don cho rang ong
P vi pham theo thu nhic nhé ma Cong ty A di g trude d6 13 khong ¢ can cir chap
nhan.

Theo quy dinh tai Piéu 510 B6 luat Dan sy nim 2005 thi:

“ 1. Truong hop mét bén don phirong cham dirt thue hién hop dong thi phdi bdo
truée cho bén kia biét truée mét thoi gian hop 1y; néu thué khodn theo thoi vu hodc
theo chu ky khai thdc thi thoi han bao trucc phdi phu hop voi thoi vu hodc theo chu
ky khai thac”.

“2. Trong truong hop bén thué khodn vi pham nghia vu, ma viéc khai thic doi
twong thué khodn la nguén séng duy nhat ciia bén thué khodn va viéc tiép tuc thué
khodn khéng lam anh hwéng nghiém trong dén loi ich ciia bén cho thué khodn thi ben
cho thué khodn khéng dwoc don phwong cham dvt thiee hién hop dong; bén thué
khodn phdi cam két véi bén cho thué khodn khéng dwoc tiép tuc vi pham hop dong”.

Nhu vy viéc Cong ty A don phuong cham dit hop dong thué khoan véi ong B
vao ngay 07/01/2015 véi ong B trong khi chua thuc hién cac quy dinh ciia Diéu luat
vira vién dan, Cong ty ciing khong chimg minh duoc 6ng B ¢6 hanh vi vi pham hop
dong va 1a diéu kién dé Cong ty don phuong chdm dat hop dong thué khoan tai san
voi ong D, vi pham thoi gian bao trude 1a trai véi quy dinh cua phap luét, lam anh
hudng nghiém trong dén quyén va loi ich hop phap cta 6ng D.

[3] Xét vé hau qua cua viéc Cong ty A don phuong chim dit Hop dong thué
khoan tai san v6i éng D thi thdy rang: nhu trén da phan tich, do Cong ty A don
phuong chdm dut hop ddng thué khoan trai phap luat nén phai c6 trach nhiém boi
thuong cho 6ng D theo dung quy dinh cua phép luat.

Theo quy dinh tai cac khoan 1, 2, 3 Diéu 428 B0 luat Dan sy nam 2015 thi:
“1. Mot bén ¢é quyén don phwong chdam dirt thue hién hop dong va khéng phdi béi
thwong thiét hai khi bén kia vi pham nghiém trong nghia vu trong hop dong hodc
cdc bén cé théa thudn hodc phdp ludt c6 quy dinh. 2. Bén don phwong cham dirt
thwe hién hop déng phai thong bdo ngay cho bén kia biét vé viéc cham dirt hop
dong, néu khéng thong bdo ma gay thiét hai thi phai boi thwong. 3. Khi hop dong
bi don phwong cham dirt thiee hién thi hop dong cham dirt ké tir thoi diém bén kia
nhan dwoc thong bao cham dirt. Cac bén khong phai tié’p tuc thuc hién nghia vu,
triv théa thudn vé phat vi pham, boi thuong thiét hai va théa thudn vé gidi quyét
tranh chdp. Bén da thwc hién nghia vu c6 quyén yéu cau bén kia thanh todn phan



nghia vu da thuc hién”. Theo quy dinh tai Khoan 4 Diéu 428 B luat Dan sy nam
2015 thi “Bén bi thiét hai do hanh vi khong thuc hién dung nghia vu trong hop
dong cia bén kia dwoc boi thuwong”. Tai phién toa hém nay bi don ciing dong ¥
thanh toan lai cho nguyén don s6 tién 2.415.000.0004 13 hoa lgi ma 18 ra nguyén don
duoc hudng trong 07 nim con lai cua Hop dong; diéu nay chimg to bi don ciing thiy
dugce trach nhiém ctia minh khi don phwong chép dat Hop dong thué khoan trai phap
ludt nén méi dong ¥ thanh toan khoan tién noi trén. Do d6 viéc ong B yéu cau Cong
ty A bdi thuong thiét hai do viéc don phuong cham dut hop dong trai phap luat 1a
co can cur.

[4] Xét yéu cau bdi thudng thiét hai ctia nguyén don ddi véi san luong ca phé
trong 07 nam con lai cia hop dong thi thiy rang:

Tai phién toa phuc tham, céac duong su déu théng nhat noi dung: mac du trén
dién tich 20ha ca phé c6 hai loai ca phé 1a Robusta va Catimo; tuy nhién cac bén
dong ¥ dung muc gia 1a 15.000d/kg tuoi dé tinh toan gia tri ctia hai loai ca phé nay,
xét day 1a su tu nguyén cila cac duong sy nén can chap nhan va cin ctr vao mirc
gia nay dé 1am co s& tinh toan gié tri ca phé con lai ciia 07 nam tiép theo.

Nhu vay san lugng ca phé trong 07 nam con lai ciia hop dong dugce tinh nhu sau:

+ Nam 2012: san lugng thu hoach 2012 1a 0,268kg/cay x 70.000d/cay =
20.000kg, san luong nay cac bén thura nhan 6ng D da nop cho Cong ty. Nhu vay
ong P chinh thic nhan 20ha ca phé vao ngay 05/12/2011, thyc té nim 2012 chi
yéu cdy ca phé trong dim va trong méi thay thé cho cac cdy ca phé bi héo, chét,
co1 coc nén san luong thu hoach nam 2012 chi ¢ ndp cho Cong ty. Do do san
luong ndm 2012 khong c6 1gi nhuan.

Dbi véi cac nam tiép theo can cin ctir Cong van sd 1235/SNN-TTBVTV ngay
19/7/2018 ciia S& Nong nghiép va phat trién nong thon tinh Lam Pong dé tinh san
luong ca phé kho qua ca phé tuoi, cu thé:

+ Nam 2013:

- Ca phé Robusta trong nam 2007: 2.800kg kho x 4,3kg tuoi
12.040kg/1.100 = 10,945kg/cay (tuoi) x 1.814 cay = 19.854,23kg.

- Ca phé Catimo trong nam 2007: 2.800kg kho x 6,25kg tuoi
17.500kg/5.000 = 3,5kg cay (tuoi) x 57.004 cay = 199.514kg.

Tong cong nang sudt ctia nam 2013 1a: 219.368,23kg; sau khi trir san luong
phai ndp cho Cong ty (20.000kg) thi san lugng ong B duoc huong la
199.368,23kg.

+ Nam 2014:

- Ca phé Robusta trong nim 2007: 2.700kg khé x 4.3kg twoi =
11.610kg/1.100 = 10.554kg/cay (tuoi) x 1.814 cay = 19.144,956kg.
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- Ca phé Catimo trdong nim 2007: 2.700kg khé x 6,25 kg twoi =
16.875kg/5.000 = 3.375kg/cay (tuoi) x 57.004 cay = 192.388,5kg.

Theo Bién ban xem xét, thAm dinh tai chd do Toa 4n nhan dan huyén D lap
ngay 22/3/2016 thi xac dinh c6 8.080 cay Ca phé Catimo trong dim vao nim 2012
va 2013, do khong thé tinh chinh x4c timg nim nén da xac dinh nam 2012 ong B
trong dam 4.040 cdy, naim 2013 trong dim 4.040 cay.

Theo Cong vin sd 24/NN&PTNT ngay 23/6/2016 ciia Phong Nong nghiép va
phat trién nong thén huyén D thi ning suit trong nim 2014 cta 4.040 cdy ca phé
Catimo trong dim nam 2012 1a: 2.900kg kho x 6,25 kg twoi = 18.125kg/5.000 =
3,625kg/cay (tuoi) x 4.040 cay = 14.645kg.

Téng cOng ning sut ciia ndm 2014 1a: 226.178,456kg; sau khi trir san luong
phai nop cho Coéng ty (20.000kg) thi san Iuwgng ong P duogc hudng la
206.178,456kg.

+ Nam 2015: Ngoai san luong cua ca phé trdng nim 2007, 2012 nhu di tinh
cua san lugng nam 2014; theo Bién ban xem xé&t, tham dinh tai chd do Toa an nhan
dan huyén P lap ngay 22/3/2016 thi xac dinh c6 24.862 cay trong dugc ong B
trong dam vao 2013,

Theo Cong vin sb 24/NN&PTNT ngay 23/6/2016 ctua Phong Nong nghiép va
phat trién nong thon huyén D thi ning suit ctia 24.862 ca phé trong dim nim 2013
la: 2.900kg kho x 6,25kg tuoi = 18.125kg/5.000 = 3,625kg/cay (tuoi) x 24.862 cay
=90.124,75kg.

Nhu vady san luong cua nam 2015 la 226.178,456kg + 90.124,75kg =
316.303.060kg, sau khi trir san Iugng phai nop cho Cong ty (20.000kg) thi san
lrong 6ng B dugc hudng 1a 296.303,206kg.

Nhu vay san lugng binh quan cua 03 nam 2013, 2014, 2015 ma 6ng D thu hoach
duoc 1a (199.368,23kg + 206.178,456kg + 296.303,206kg)/3 = 233.949,964kg {da trir
san luong phai ndp cho Cong ty (20.000kg)}; can 1ay binh quan ctia ba nim vira néu
dé tinh san lugng ca phé ma ong P 18 ra duoc huong; cu thé:

e Gia tri ca phé 01 nam la: 233.949,964kg x 15.000d/kg = 3.509.249.460d.

eGia tri ca phé cua 07 nam con lai la: 3.509.249.460d x 7 nam =
24.564.746.0004d.

[5] Vé chi phi dau tu: tai Piéu 3 cta Hop dong s 0112211-AP ngay
02/12/2011 thé hién ndi dung “Bén B chiu trach nhiém chdm séc cay ca phé, bon
phan, tudi ti€u, lam co, tréng bu vao cac cay ca phé coi, chét, héo 14. Toan bd chi
phi phat sinh lién quan phan bén, cdy con, moteur, ddy dng tuéi tiéu, dién dung
chay may déu do bén B chju trach nhiém...”. Qua trinh giai quyét vu an cac bén
duong sy thira nhan khi nhan hgp dong khoan khong ghi nhan vé hién trang cay
trdng, qua trinh phat sinh tranh chap cac duong su khong thoa thuan duoc véi nhau
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vé s6 lugng cay tré)ng trén dat. Do d6 cin ¢t vao bién ban xem xét, thAm dinh tai
chd ngay 22/3/2016 ciia Toa 4n nhan dan huyén D di duoc cac bén thong nhat dé
lam can cr giai quyét. Theo bién ban xem xét, tham dinh tai chd noi trén thi tong
s6 cdy trong do 6ng P trong méi va trong dam trén dién tich 20ha dat nhan khoan
1a 28.902 cdy (trong d6 cdy trong dim nam 2012, 2013 1a 8.080 cay; trong moi
nam 2013 14 20.822 cay).

Can ctr vao két qua xac minh tai dia phwong ngay 14/7/2016 ctua Tda 4n nhan
dan huyén D, tinh Lam Dong vé mic chi phi dau tu, chim soc cay ca phé trong tir
nam 2007 trong cac nim 2012 dén ndm 2014 gém: nhan cong lao dong chim soc
la 120 cong/ha, gia nhan céng nam 2012 la 120.000d/ngay, nam 2013 la
130.000d/ngay, nam 2014 1a 140.000d/ngay, gia ciy ca phé giéng binh quan la
1.750d/cay.

Can ctr theo cac Cong vin sd 24/NN&PTNN ngay 23/6/2016 va sb
35/NN&PTNT ngay 08/8/2016 ciia Phong Nong nghiép va phat trién nong thon
huyén B; Cong van 255/TCKH ngay 07/7/2016 ctua Phong Tai chinh va ké hoach
huyén D xéc dinh:

- Chi phi tréng, cham séc cdy ca phé Robusta trong nam 2007 (chi phi chim
soc bao gdm phan chudng + NPK + phan SA + Kali + thuéc BVTV + tién cong lao
dong, mat d¢ 1.100 cay/ha):

Nam 2012: Phan chudng 2.240.000d + NPK 8.250.000¢ + phan SA
4.558.000d + Ka li 4.980.000d + thuéc BVTV 4.800.000d + tién coéng lao dong
9.600.000d (80 cong x 120.000d/cong) = 34.428.000d/ha, mat do 1.100 cay/ha =
31.298d/cay.

Niam 2013: Phan chudng 2.310.000¢ + NPK 7.750.000d + phan SA
4.300.000d + Ka li 4.482.000d + thuéc BVTV 4.960.000d + tién cong lao dong
10.400.000d (80 cong x 130.000d/cong) = 34.202.000d/ha, mat d6 1.100 cay/ha =
31.092d/cay.

Nim 2014: Phan chudng 2.310.000d + NPK 7.500.000d¢ + phan SA
4.128.000d + Ka li 4.150.000d + thubc BVTV 5.080.000d + tién cong lai dong
11.200.000d (80 cong x 140.000d/cong) = 34.368.000d/ha, mat d6 1.100 cay/ha =
31.243d/cay.

- Chi phi trong va chiam séc cdy ca phé Catimo trong nam 2007 (mét do 5.000
cay/ha):

Nam 2012: Phan dam 5.500.000d + 1an 4.100.000d + Ka li 3.600.000d +
thudc BVTV 2.400.000d¢ + tién cong lao dong 13.200.000d (110 cong x
120.000d/cong) = 28.800.000d/ha, mat d6 5.000ciy/ha = 5.760d/cay.
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Niam 2013: Phan dam 4.080.000d + 1an 1.975.000d + ka 1i 3.780.000d + thudc
BVTV 2.480.000d + tién cong lao dong 14.300.000d (110 cong x 130.000d/cong)
=26.615.000d/ha, mat do 5.000 cay/ha = 5.323d/cay.

Niam 2014: Phan dam 3.920.0004d + 1an 1.750.0004d + ka li 3.500.0004d + thudc
BVTV 2.540.0004d + tién cong lao dong 15.400.000d (110 cong x 140.000d/cong)=
27.110.000d/ha, mat do 5.000cay/ha = 5.422d/cay.

- Chi phi trdng, chim soc cdy ca phé Catimo trong nim 2012 (mat do
5.000cay/ha):

Nam 2012: Phian dam 1.100.000d + lan 4.100.000d + ka li 1.800.000d + voi
1.100.000¢ + phéan chudng 10.880.000d + thude mdi 1.620.000d + thuéc BVTV 2.400.000d
+ cly gibng 8.750.000d (5.000 cay x 1.750d/cdy) + tién cong lao dong 14.400.000d (120
cong x 120.000d/cong) = 46.150.000d/ha, mat do 5.000 cay/ha =9.230d/cay.

Nam 2013: Phan dam 2.040.000d + 14n 1.975.000d + ka 1i 1.080.000d + thudc
BVTV 2.480.000d + tién cong lao dong 15.600.000d (120 cong x 130.000d/cong)
= 23.175.000d/ha, mat do 5.000 cay/ha = 4.635d/cay.

Nam 2014: Phan dam 3.920.000d + lan 1.750.000d + Ka li 3.500.000d +
thudc BVTV 2.540.000d¢ + tién cong lao dong 15.600.000d (120 cong X
120.000d/cong)= 28.510.000d/ha, mat do 5.000 cay/ha = 5.702d/cay.

- Chi phi trong, cham soc cdy ca phé Catimo trong nam 2013 1a:

Nim 2013: Phan dam 1.020.000d + 1an 3.950.000d + ka li 3.500.000d + thudc
BVTV 2.540.000d + tién cong lao dong 16.800.000d (120 cong x 130.000d/cong)
— 23.175.000d/ha, mat d6 5.000 cay/ha = 4.635d/cay.

Nam 2014: Phan dam 1.960.000d + lan 1.750.000d + Ka 1li 1.000.000d +
thuéc BVTV 2.540.000d + tién cong lao dong 16.800.000d = 24.050.000d/ha, mat
do 5.000 cay/ha = 4.810d/cay.

Nhu vay chi phi ma ong P dau tu vao 20ha ca phé dugc tinh cy thé nhu sau:
- Nam 2012

+ Chi phi cho cay ca phé Robusta trong nam 2007: 1.814 cay x 31.298d/cay =
56.774.572d;

+ Chi phi cho cdy Catimo trong nim 2007: 57.004 cdy x 5.760d/cdy =
328.343.040d;

+ Chi phi trong dim theo bién ban tham dinh tai chd ong P trong vao nim
2012 va ndm 2013 1a 8.080 cdy nhung khong xac dinh ting nam nén chia binh
quan mdi nam 1a 4.040 cay x 9.230d/cay = 37.289.200d.

Tong cong 1a 422.406.812d.
- Nam 2013:
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+ Chi phi cho cy ca phé Robusta trong tir nim 2007: 1.814 cay x 31.092d/cay
= 56.400.8004;

+ Chi phi cho cdy Catimo trong tir nim 2007: 57.004 ciy x 5.760d/cay =
328.343.0404;

+ Chi phi cham soc 4.040d cay ca phé Catimo trong nam 2012: 4.040 ciy X
4.635.000d/cay = 18.725.400d;

+ Chi phi tréng dim va méi cdy ca phé Catimo trong nim 2013: 24.862 cay
(4.040 cay trong dim + 20.822 cdy trong moi) x 9.306d/cay = 231.365.7724d.

Tong cong 13 609.924.624d.
- Nam 2014:

+ Chi phi cho cdy ca phé Robusta trong tir nim 2007: 1.814 cay x 31.243d/cay
= 56.674.802d;

+ Chi phi cho cay ca phé Catimo trong tir ndm 2007: 57.004 ciy x 5.422d/cay
=309.075.688d;

+ Chi phi chiam soc 4.040 ciy ca phé Catimo trong dim nam 2012: 4.040 cay
x 5.702d/cay = 23.036.080d;

+ Chi phi chim séc 24.862 cay ca phé Catimo trong dim va méi nim 2013:
24.862 cay (4.040 cay trong dam + 20.822 ciy trong méi) x 4.810d/cay =
119.586.2204.

Tong cong 1a 508.372.8004:

Nhu vdy tong chi phi ong P dau tu tr nim 2012 dén nim 2014 la
1.540.704.236d. Binh quian mdi nam la: 513.568.0784d; can lay murc binh quan nay
dé tinh toan chi phi cham soéc, dau tu cho 07 nam con lai 12 513.568.078d x 7 nim
= 3.594.976.550d.

Tai phién toa hom nay nguyén don dong ¥ trir chi phi dau tu cia 07 nim con
lai cia hop dong va chi phi thu hai ca phé ctia 07 nim nay 1a 5.168.158.000d (trong
d6 chi phi dau tu, chiam soc 1a 3.861.158.000d, chi phi thu hai 1a 1.307.000.0004);
xét ddy 1a su tu nguyén ctiia nguyén don nén can chap nhan.

Sau khi can trir s6 tién chi phi cham soc, dau tu va chi phi thu hai ca phé thi
Cong ty A phai bdi thuong cho 6ng P sb tién 19.662.769.500d.

[6] Doi voi s6 tién 538.824.500d (430.001.000d gia tri ctia 28.902 cay ca phé
Catimo do 6ng P trong ndm 2012 va 2013 va 108.823.5004 gia tri tai san ong D da
dau tu trén khu vuc 20 ha ca phé nhan thué khodn) cac bén khong tranh chép, bi
don dong y thanh toan lai cho nguyén don nén can ghi nhan.

Nhu vay téng cong sd tién ma Cong ty A phai thanh toan lai cho ong D la:
19.662.769.5004 + 538.824.500d = 20.201.594.0004.
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Cong ty A duoc quyén s hitu 28.902 cay ca phé Catimo do anh Pién trong
nam 2012 va 2013; 01 nha kho (loai nha tam A) dién tich 27m2; 93 bao ca phé
Catimo kho vo; 01 may x6i dat Kubota; 04 may cat co; 02 may xit thudc chay xang
+ dau xit, 02 binh dién phun thude; 01 binh xit thudc béng inoX; 08 cudn day xit
thudc; 20 cudn day tudi nho giot; 104 cudn dy éng tudi phi 21; 600 ciy éng nhua;
600 bép tudi; 13 cudn diy dng tudi mau den loai phi 60; 06 cudn diy ng tudi mau
den loai phi 40; 01 van x4 khi + déng ho do ap luc; 01 bo dia loc 03 in; 01 mo to
15HP; 01 dau bom vin thé 4; 01 may bom Diezen DH 22 (toan bd céc tai san nay
da tam giao cho phia Cong ty quan Iy tir ngay 20/9/2016).

[7] Cép so tham chua danh gia ding tinh chat cia vu an nén can chip nhan
khang nghi cta Vién truong Vién Kiém sat nhan dan tinh L va mot phan khang cao
ctia Ong Nguyén Vin B, stra Ban 4n so thdm theo hudng di nhan dinh.

[8] V& chi phi t6 tung: Chi phi xem xét, thAm dinh tai chd hét 8.880.000d, 6ng
P di ndp 6.530.000d, Cong ty A di ndp sb tién 2.350.000d. Do chdp nhan mot
phan yéu cau khoi kién cta 6ng P nén cac duong sy mdi bén phai chiu % chi phi
t6 tung 1a phu hop; cu thé 6ng P phai chiu 4.440.000d, Cong ty A phai chiu
4.440.000d, sau khi dbi trir thi Cong ty A phai thanh toan lai cho 6ng P s tién
2.090.0004.

[9] V& an phi: Buoc Ong Nguyén Vin P phai chju an phi Dan sy so thim déi véi
yéu cau khoi kién khong duoc chip nhan 13 (24.840.645.564d - 20.201.594.000d =
4.639.051.564d) 1a 112.639.000d (lam tron). Budc Cong ty A phai chiu &n phi Dan sy
so tham ddi voi sd tién phai thanh toan cho 6ng P 1a 128.201.600d (112.000.000d =
16.201.594.0004d x 0,1%) (lam tron).

Do sira an nén Ong Nguyén Vin D khong phai chiu an phi Dan su phuc tham.

Vi cac lé trén,

QUYET PINH:

- Cin ctr khoan 2 Diéu 308, Dicu 157 B6 luat t tung Dan sy ndm 2015.

- Can ctr cac Didu 501, 502, 503, 504, 505, 506, 507, 510 Bo luat Dan su nam 2005;

- Cin ctr Diéu 428, diém b khoan 1 Piéu 688 B0 luat Dan sy nam 2015;

- Can cir khoan 4 Piéu 27 Phap lénh sb 10/2009/PL-UBTVQHI2 ngay
27/02/2009 cua Uy ban Thudng vu Qubc hoi quy dinh vé an phi, 18 phi Toa an;

- Can ctr khoan 2 Piéu 29, khoan 1 PDiéu 48 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong vu Qudc hoi quy dinh
vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1& phi Toa an.

Chép nhan Quyét dinh khang nghi phic thim sé 776/QDKNPT-VKS-DS
ngay 08/11/2019 ctia Vién truéng Vién Kiém sat nhan dan tinh L.
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Chap nhan mot phan khang cdo ctia Ong Nguyén Vian D, sira Ban an so tham.
Tuyén xu:

1. Xac dinh quan hé tranh chip cta vu an 13 “Tranh chdp hop dong thué khodn
tai san va boi thirong thiét hai trong Hop dong”.

2. Chap nhan mot phan yéu cau khoi kién cua Ong Nguyén Vin P vé viéc
“Tranh chdp Hop dong thué khodn tai san va boi thieong thiét hai trong Hop dong”
d6i voi Cong ty Trach nhiém hitu han A.

2.1. Budc Cong ty A c6 trach nhiém thanh toan cho 6ng P sd tién
20.201.594.000d (hai muoi ty hai trim 16 mot triéu nim traim chin muoi bén nghin
dong {trong d6 19.662.769.500d (mudi chin ty sau trim sau muoi hai triéu bay
trim sau muoi chin nghin ndm trim ddng) 14 tién boi thuong thiét hai, 538.824.5004d
(nim trim ba muoi tAm tridu tim trim hai muoi bén nghin nim trim dong) 1a gia tri
ca phé ong D trong dim thém va gia tri tai san ma éng P dau tu trén khu vuc 20ha ca
phé nhén thué khoan}.

2.2. Cong ty A duoc quyén sé hitu 28.902 cay ca phé Catimo do 6ng P trong
nam 2012 va 2013; 01 nha kho (loai nha tam A) c6 dién tich 27m% 93 bao ca phé
Catimo kho vo; 01 may x&i dat Kubota; 04 may cat c¢o; 02 mdy xit thudc chay xing
+ dau xit, 02 binh dién phun thudc; 01 binh xit thuéc bang ino; 08 cudn day xit
thudc; 20 cudn day tudi nho giot; 104 cudn diy éng tudi phi 21; 600 ciy éng nhuya;
600 bép tudi; 13 cudn day dng tudi mau den loai phi 60; 06 cudn diy 6ng tudi mau
den loai phi 40; 01 van xa khi + dong ho do ap luc; 01 bo dia loc 03 in; 01 mo to
15HP; 01 ddu bom vin thé 4; 01 may bom Diezen DH 22 (todn bé cdc tdi san ndy
da tam giao cho phia Cong ty quan ly tir ngay 20/9/2016).

3. V& chi phi t6 tung: Budc 6ng Nguyén Vin D phai chiu 4.440.000d, budc
Cong ty A phai chiu 4.440.000d chi phi xem xét, tham dinh tai chd. Cong ty A
phai thanh toan lai cho 6ng Nguyén Vin D s6 tién 2.090.0004.

4. V& an phi:

- An phi so tham:

Budc 6ng Nguyén Van D phai chiu 112.639.000d an phi Dan sy so tham, dugc
trir vao s tién 89.914.100d tam ung an phi Dan su so tham da nodp theo céac Bién lai
thu tién tam tng an phi, 18 phi Toa 4n s6 AA/2012/0007299 ngay 13/10/2015 va sb
AA/2015/0001098 ngay 05/7/2016 va 300.000d tam tmg an phi Dan sy phtc thim
theo Bién lai thu tam ung an phi, 1& phi Toa an s6 AA/2016/0016006 ngay
11/11/2019 cua Chi cuc Thi hanh 4n Dan sy huyén D, tinh Lam Pong. Ong B con
phai ndp 22.424.900 4n phi Dan su so tham.

Budc Cong ty A phai chju 128.201.600d an phi Dan su so tham.
- An phi phtic tham: Ong B khong phai chiu an phi Dan sy phiic tham.
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5. V& nghia vu thi hanh an:

Ké tir ngdy Ban 4an ¢ hiéu luc phap luat (di voi cac trudng hop co quan thi
hanh 4n c6 quyén cht dong ra quyét dinh thi hanh an) hodc ké tir ngay c6 don yéu
cau thi hanh an ctia ngudi dugc thi hanh an (d6i voi cac khoan tién phai tra cho
ngudi dugc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi hanh 4n con
phai chiu khoan tién 13i cua sb tién con phai thi hanh 4n theo mirc 13i suat quy dinh
tai Diéu 357, Diéu 468 ctia BO luat Dan sy nim 2015.

Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
Dan su thi ngudi dugce thi hanh an dan sy, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cuong ché thi hanh 4n theo céc quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat Thi
hanh an Dan su, thot hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an Dan su.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhn: ‘ TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Lam Dong; THAM PHAN - CHU TQA PHIEN TOA
- Phong KT-NV & THA, (da ky)

- TAND huyén B, tinh Lom Dong;

- Chi cyc THADS huyén D, tinh Lam Dé)ng;
- Puong su (02);

- Luu: bd phan luu tri, hd so vu 4n.

Huynh Chau Thach
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